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U.S. Customs Service 


Treasury Decisions 


19 CFR Parts 24, 159 and 174 

(T.D. 99-75) 

RIN 1515-AB76 

INTEREST ON UNDERPAYMENTS 


AND OVERPAYMENTS 
OF CUSTOMS DUTIES, TAXES, FEES AND INTEREST; 
CORRECTION 


In T.D. 99-75 published in the CusTOMS BULLETIN on October 27, 
1999, Vol. 33, No. 48, on page 16, the following two corrections are 
made: 

1. In the illustration within the first example, under the legend 


“May 1”, the words “Pre-liquidation of $200” are corrected to read 
“Pre-liquidation Refund of $200”. 


2. In the illustration within the second example, under the leg- 
end “May 1”, the words “Additional Deposit of $200” are corrected 
to read “Pre-liquidation Refund of $200”. 


Dated: October 28, 1999. 


HAROLD M. SINGER, 
Chief, 


Regulations Branch. 
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19 CFR Part 19 
(T.D. 99-78) 
RIN 1515-AC41 
CUSTOMS BONDED WAREHOUSES 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations regard- 
ing the filing of certain inventory reports by bonded warehouse pro- 
prietors. Instead of requiring that these reports be filed with Customs, 
the document requires that bonded warehouse proprietors maintain 
these inventory reports after their preparation. In some instances 
when the inventory report is prepared, a letter must be submitted to 
Customs certifying that the report has been prepared. As amended, the 
port director is the Customs officer to whom certification letters must 
be submitted and to whom the annual report covering smelting or refin- 
ing operations must be submitted. These changes and other changes 
made by this document are intended to simplify inventory recordkeep- 
ing procedures for warehouse proprietors. The changes are consistent 
with Customs’ movement toward a post-audit environment and the 
spirit of “shared responsibility” embodied in the Customs Moderniza- 
tion provisions of the North American Free Trade Agreement Imple- 
mentation Act. 


EFFECTIVE DATE: November 26, 1999. 


FOR FURTHER INFORMATION CONTACT: Edward Bowles, Senior 
Auditor, Regulatory Audit Division, (202-927-0071). 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

By a document published in the Federal Register (64 FR 16868) on 
April 7, 1999, Customs proposed several amendments to part 19, Cus- 
toms Regulations (19 CFR part 19), concerning the submission to Cus- 
toms of certain inventory reports covering merchandise in a bonded 
warehouse. Instead of requiring that certain reports be filed with Cus- 
toms, the document proposed to amend the Customs Regulations to re- 
quire that bonded warehouse proprietors maintain these inventory 
reports after their preparation. In certain instances, when the invento- 
ry report is prepared, a letter must be submitted to Customs certifying 
that the report has been prepared. Under the proposed amendment, the 
port director would be the Customs officer to whom certification letters 
would be submitted and to whom the annual report covering smelting 
or refining operations would be submitted. These proposed changes 
and other changes contained in the proposed rule were intended to sim- 
plify inventory recordkeeping procedures for warehouse proprietors 
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and are consistent with Customs’ movement toward a post-audit envi- 
ronment and the spirit of “shared responsibility” embodied in the Cus- 
toms Modernization provisions of the North American Free Trade 
Agreement Implementation Act (Pub. L. 103-182). 


ADOPTION OF PROPOSAL 
No comments were received from the public in response to the pro- 
posed rule. Following further consideration and review of the matter, 
Customs has determined that the proposed rule published in the Feder- 
al Register (64 FR 16868) on April 7, 1999, should be adopted as a final 


rule without change. 
THE REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 

The amendments are intended to simplify inventory recordkeeping 
procedures for warehouse proprietors and be consistent with Customs’ 
movement toward a post-audit environment and the spirit of “shared 
responsibility” embodied in the Customs Modernization provisions of 
the North American Free Trade Agreement Implementation Act. As 
such, pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.), it is certified that the amendments will not have a sig- 
nificant economic impact on a substantial number of small entities. Ac- 
cordingly, they are not subject to the regulatory analysis or other 
requirements of 5 U.S.C. 603 and 604. Nor do the amendments result in 
a “significant regulatory action” under E.O. 12866. 

PAPERWORK REDUCTION ACT 

The collections of information contained in this rulemaking have 
been previously reviewed and approved by the Office of Management 
and Budget (OMB) in accordance with the Paperwork Reduction Act of 
1995 and assigned the following OMB control numbers: 1515-0093 for 
bonded warehouse proprietor’s submissions; 1515-0121 for informa- 
tion to be supplied by owners or lessees in support of applications to es- 
tablish a bonded warehouse facility; 1515-0127 for applications by 
manufacturers to bond (or discontinue a previously bonded) an estab- 
lishment engaged in the smelting or refining of metal-bearing materi- 
als; and 1515-0135 for records of smelting or refining operations 
showing receipt and disposition of each shipment of material. This doc- 
ument restates the collections of information without substantive 
change. 

An agency may not conduct or sponsor, and a person is not required to 
respond to, a collection of information unless it displays a valid control 
number assigned by OMB. 

Comments concerning suggestions for reducing the burden of the 
collections of information should be sent to the Regulations Branch, Of- 
fice of Regulations and Rulings, U.S. Customs Service, 1300 Pennsylva- 
nia Avenue, NW, 3rd Floor, Washington, D.C. 20229. A copy should also 
be sent to U.S. Customs Service, Information Services Group, Atten- 


tion: J. Edgar Nichols, Room 3.2-C, 1300 Pennsylvania Avenue, NW, 
Washington, D.C. 20229. 
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LIST OF SUBJECTS IN 19 CFR Part 19 

Customs duties and inspection, Exports, Freight, Imports, Reporting 

and recordkeeping requirements, Warehouses. 
AMENDMENTS TO THE REGULATIONS 

Part 19, Customs Regulations (19 CFR part 19), is amended as set 
forth below. 

PART 19—CUSTOMS WAREHOUSES, CONTAINER STATIONS, 

AND CONTROL OF MERCHANDISE THEREIN 

1. The general authority citation for part 19, and the relevant section- 
al authority citation, continue to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States), 1624. 


* 


Sections 19.17-19.25 also issued under 19 U.S.C. 1312; 


* 


2. Section 19.12 is amended by revising the seventh and eighth sen- 
tences of paragraph (d)(3), by revising the first sentence of paragraph 
(g), adding a sentence thereafter, and revising the last sentence of para- 
graph (g), and by revising the first sentence, respectively, of paragraphs 
(h)(1) and (h)(3), to read as follows: 


§ 19.12 Inventory control and recordkeeping system. 


(d) Accountability for merchandise in a warehouse. * * * 

(3) Theft, shortage, overage or damage. * * * The proprietor must also 
record all shortages and overages as required in the Customs Form 300 
or annual reconciliation report under paragraphs (g) or (h) of this sec- 
tion, as appropriate. Duties and taxes applicable to any non-extraordi- 
nary shortage or damage and not required to be paid earlier must be 
reported and submitted to the port director no later than the date the 
certification of preparation of Customs Form 300 is due or at the time 
the certification of preparation of the annual reconciliation report is 
due, as prescribed in paragraphs (g) or (h) of this section. * * * 


Bd * * * 


(g) Warehouse proprietor submission. Except as otherwise provided 
in paragraph (h) of this section or § 19.19(b) of this part, the warehouse 
proprietor must prepare a Warehouse Proprietor’s Submission on Cus- 
toms Form (CF) 300 within 45 calendar days from the end of the busi- 
ness year and maintain the Submission on file for 5 years from the end 
of the business year covered by the Submission. The proprietor must 
submit to the port director, within 10 business days after preparation of 
the CF 300, a letter signed by the proprietor certifying that the CF 300 
has been prepared, is available for Customs review, and is accurate. * * * 
An alternative format may be used for providing the information re- 
quired on the CF 300. 
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(h) Annual reconciliation. * * * 

(1) Report. Instead of preparing Customs Form 300 as required under 
paragraph (g) of this section, the proprietor of a class 2, importers’ pri- 
vate bonded warehouse, and proprietors of classes 4, 5, 6, 7, 8, and 9 
warehouses if the warehouse proprietor and the importer are the same 
party, must prepare a reconciliation report within 90 days after the end 
of the fiscal year unless the port director authorizes an extension for 
reasonable cause. * * * 


* * * 


(3) Certification. The proprietor must submit to the port director 
within 10 business days after preparation of the annual reconciliation 
report, a letter signed by the proprietor certifying that the annual rec- 
onciliation has been prepared, is available for Customs review, and is 


accurate. * * * 
3. Section 19.17 is amended by revising the first and second sentences 

of paragraph (g) to read as follows: 

§ 19.17 Application to establish warehouse; bond. 


ok * ok * 


(g) Statement of inventory and bond charges. Where two or more 
smelting or refining warehouses are included under one blanket smelt- 
ing and refining bond, an overall statement must be prepared and 
maintained by the principal named in the bond by the 28th of each 
month, showing the inventory as of the close of the preceding month, of 


all metals on hand at each plant covered by the blanket bond and the 
total of bonded charges for all plants. If the warehouses covered by an 
overall statement are located in more than one port, each port director 
may choose to verify the accuracy of the inventory report only with re- 
spect to that portion of the report that relates to amounts held at a plant 
that is located within that port director’s jurisdiction. * * * 

4. Section 19.19 is amended by revising the first sentence of para- 
graph (b) to read as follows: 


§ 19.19 Manufacturers’ records; annual statement. 
* * * * * * * 
(b) Every manufacturer engaged in smelting or refining, or both, 
must prepare and submit to the port director at the port nearest which 


the plant is located an annual statement for the fiscal year for the plant 


involved not later than 60 days after the termination of that fiscal year. 
* * * 


RAYMOND W. KELLY, 
Commissioner of Customs. 
Approved: September 15, 1999. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 
[Published in the Federal Register, October 26, 1999 (64 FR 57564)] 








U.S. Customs Service 


General Notice 


ACCESS TO THE CUSTOMS ELECTRONIC BULLETIN BOARD 


AGENCY: Customs Service, Treasury. 
ACTION: General notice. 


SUMMARY: This document announces that future access to the Cus- 
toms Electronic Bulletin Board (CEBB) will be available only through 
the Internet. As of January 1, 2000, the CEBB will no longer be accessi- 
ble through a separate, Customs-maintained, dial-up via a telephone 
modem. This action is being taken because with the increasing use of 
the Internet by the international trade community there is no longer 
any need for Customs to maintain the separate dial-up system. 


EFFECTIVE DATE: January 1, 2000. 


FOR FURTHER INFORMATION CONTACT: Howard Plofker, 
Office of Regulations and Rulings, (202) 927-2314; e-mail— 
howard.g.plofker@customs.treas.gov. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On January 29, 1991, Customs published a notice in the Federal Reg- 
ister (56 FR 3294) announcing the increased availability of information 
intended to assist the trade community in its working with Customs 
through the Customs Electronic Bulletin Board (CEBB). Customs initi- 
ated the CEBB so that persons with personal computers and telephone 
modems could access items of interest otherwise available only to those 
members of the trade community with access to the Automated Com- 
mercial System (ACS). The CEBB was available to interested persons 
free-of-charge by way of eight dedicated telephone lines. Eventually, 
Customs also placed the CEBB information on the Internet. 

Since 1991, the Internet has grown in popularity and the amount of 
persons utilizing the CEBB through the separate dial-up access has 
dwindled, making the separately maintained dial-up system no longer 
necessary. Accordingly, although the CEBB will continue to be main- 
tained by Customs as a source of trade information available on the In- 
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ternet, it will no longer be separately available via modem dial-up after 
December 31, 1999. 


Dated: October 19, 1999. 


RAYMOND W. KELLY, 
Commissioner of Customs. 


[Published in the Federal Register, October 22, 1999 (64 FR 57185) 
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Decisions of the United States 
Court of International Trade 


PUBLIC VERSION 
(Slip Op. 99-96) 


FORMER EMPLOYEES OF KLEINERTS, INC., PLAINTIFFS v. 
ALEXIS HERMAN, UNITED STATES SECRETARY OF LABOR, DEFENDANT 


Court No. 98-05-01438 
[Defendant Labor Department’s negative determination on remand is sustained.] 
(Decided September 14, 1999) 


Roger E. Naghash for Plaintiffs. 

David W. Ogden, Acting Assistant Attorney General, Civil Division, U.S. Department of 
Justice; David M. Cohen, Director, Commercial Litigation Branch, Civil Division, U.S. De- 
partment of Justice; Henry R. Felix, Attorney, Commercial Litigation Branch, Civil Divi- 
sion, U.S. Department of Justice; Of counsel, Marilyn W. Zola, Office of the Solicitor, U.S. 
Department of Labor, for Defendant. 


OPINION 


POGUE, Judge: This matter is before the Court on Former Employees 
of Kleinerts, Inc.’s (“Plaintiffs”) motion for judgment on the agency re- 
cord pursuant to USCIT Rule 56.1. Plaintiffs challenge the Secretary of 
Labor’s (“Labor”) remand determination that Plaintiffs are not eligible 
for certification for trade adjustment assistance because increased im- 
ports did not contribute importantly to the workers’ separation from 
employment within the meaning of Section 222 of the Trade Act of 1974. 
See 19 U.S.C. § 2272(a)(3)(1994). This Court has jurisdiction pursuant 
to 19 U.S.C. § 2395(c)(1994) and 28 U.S.C. § 1581(d)(1)(1994). 


BACKGROUND 


The purpose of the trade adjustment assistance program is “to offer 
unemployment compensation, training, job search and relocation allow- 
ances, and other employment services to workers who lose their jobs be- 
cause of import competition.” Former Employees of Parallel Corp. v. 
United States Secretary of Labor, 14 CIT 114, 118, 731 F Supp. 524, 527 
(1990). 
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In order to certify a group of workers as eligible to apply for trade ad- 
4 5 ; 
justment assistance, Labor must determine: 


(1) that a significant number or proportion of the workers in such 
workers’ firm or an appropriate subdivision of the firm have be- 
come totally or partially separated, or are threatened to become to- 
tally or partially separated, 

(2) that sales or production, or both, of such firm or subdivision 
have decreased absolutely, and 

(3) that increases of imports of articles like or directly competi- 
tive with articles produced by such workers’ firm or an appropriate 
subdivision thereof contributed importantly to such total or partial 
separation, or threat thereof, and to such decline in sales or produc- 
tion. 

19 US.C. § 2272(a). 

In order to receive trade adjustment assistance benefits, Plaintiffs 
must satisfy all three requirements of 19 U.S.C. § 2272(a). See, e.g., For- 
mer Employees of Bass Enter. Prod. Co. v. United States, 13 CIT 68, 70, 
706 F. Supp. 897, 900 (1989); Abbott v. Donovan, 8 CIT 237, 239, 596 F. 
Supp. 472, 474 (1984). 

On February 6, 1998, Kleinerts Inc. of Alabama (“Kleinerts”), a gar- 
ment manufacturing company, closed its plant in Greenville, Alabama. 
As a result of the closing, Kleinerts terminated the Plaintiffs’ employ- 
ment. See Petition Screening and Verification, Conf. Rec. at 2. In antici- 
pation of the closing of the Greenville plant, Plaintiffs, pursuant to 19 
U.S.C. § 2271(a) (1994), filed a petition for certification of eligibility to 
apply for adjustment assistance on January 31, 1998. In their petition, 
Plaintiffs described the products manufactured at Greenville as “T- 
shirts” and “sweatshirts.”! See Petition for Trade Adjustment Assis- 
tance, Jan. 31, 1998, Conf. Rec. at 1. 

In response to the petition, Labor began an investigation of whether 
Plaintiffs were eligible to apply for adjustment assistance. On February 
17, 1998, Labor sent a — naire to Bud Daniels, Director of Person- 
nel at Kleinerts, inquiring: (1) about the organizational structure of 
Kleinerts Inc. and its a plant; (2) about the company’s sales, 
production, and employment; (3) os the company’s imports; 

4) whether the company transferred production to an offshore location; 
and (5) about its existing primary customers. See Feb. 17, 1998, Fax 
from Kleinerts, Conf. Rec. at 7-8. 

In response, Mr. Daniels asserted that “Greenville is a satellite sewing 
plant of Kleinerts Inc. of Alabama|[, which] is a wholly owned subsidiary 
of Kleinerts Inc.” Jd. at 7. In addition, Mr. Daniels identified the main 
products manufactured by the Greenville plant as “T-shirts” and “fleece 
tops.” See id. Mr. Daniels further reported that neither Kleinerts nor its 
affiliates imported products competitive with those produced at the 
Greenville plant. See id. Mr. Daniels also noted that the Greenville plant 


1 The sweatshirts are more specifically described in the record as fleece separates or fleece tops. Henceforth, the 
Court will refer to the sweatshirts as “fleece tops.” 
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layoffs occurred as a result of transferring production to the company’s 
Elba, Alabama, facility, not to an offshore location. See id. at 8. Finally, 
Mr. Daniels indicated that the Greenville plant had one primary “declin- 
ing” customer (“Primary Customer”), and that Primary Customer only 
purchased T-shirts from the Greenville facility.” See id. 

In addition, Labor, in accord with its general practice, surveyed the 
Greenville plant’s customers to determine whether the “contributed 
importantly” test was satisfied. On February 24, 1998, Labor sent a let- 
ter to the human resources department of Primary Customer, request- 
ing that it report the total quantities of its domestic and foreign 
purchases of T-shirts similar to or like those produced by the Greenville 
plant. See Feb. 24, 1998, Letter from Labor, Conf. Rec. at 11. In response, 
Primary Customer asserted that it did not purchase imports and that its 
contract with Kleinerts ended because Kleinerts elected to discontinue 
the business relationship. See Mar. 12, 1998, Fax from Primary Custom- 
er, Conf. Rec. at 14. 

Based on the information obtained from Kleinerts and Primary Cus- 
tomer, Labor concluded on March 19, 1998, that the reasons for Plain- 
tiffs’ dislocation from Kleinerts’ Greenville plant did not satisfy the 
third requirement of the statutory test for group eligibility: that imports 
contribute importantly to the workers’ separation. See Negative De- 
term. Regarding Eligibility, Mar. 19, 1998, Conf. Rec. at 18-19. Accord- 
ingly, Labor denied Plaintiffs’ petition for trade adjustment assistance. 
See id. 

On March 27, 1998, Plaintiffs requested reconsideration of Labor’s 
negative determination. See Mar. 27, 1998, Letter from Plaintiffs, Conf. 
Rec. at 24. Plaintiffs’ request reiterated that the Greenville plant pro- 
duced fleece tops in addition to T-shirts. See id. Moreover, Plaintiffs al- 
leged that Kleinerts transferred equipment from the Greenville plant to 
Honduras for the purpose of shifting fleece top production to Honduras. 
See id. 

On April 15, 1998, Labor adhered to its denial of Plaintiffs’ petition 
based on the following findings: (1) that Primary Customer reported no 
imports of T-shirts like those produced by the Greenville plant in 1996 
and 1997, and (2) that the shift of machines from Greenville, Alabama, 
to Honduras did not form a basis for worker group certification. See 
Negative Determ. Regarding Application for Reconsideration, Apr. 15, 
1998, Conf. Rec. at 27. Labor did not comment regarding the production 
of fleece tops at the Greenville plant. See id. at 26-28. 

Plaintiffs challenged Labor’s negative determination in this Court on 
June 1, 1998. On July 13, 1998, Labor requested a voluntary remand to 
conduct further investigation. This Court granted Labor’s request. 

Consequently, Labor asked for additional information from Kleinerts 
regarding: (1) the production of T-shirts and fleece tops at the Greenville 
plant during 1996 and 1997; (2) its contract with Primary Customer; 


2 “Declining customers” refer to customers of the subject firm whose purchases of the reviewed product(s) have de- 
creased significantly during the investigation period. 
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(3) the transfer of equipment from the Greenville plant to Honduras; 
and (4) its production of fleece tops for a secondary customer (“Secon- 
dary Customer”). See July 7, 1998, Letter from Labor, Conf. Rec. at 30. 

Again reporting on behalf of Kleinerts, Mr. Daniels responded that 
there was a decline in T-shirt production at Kleinerts’ Greenville plant 
and an overall sales decline of fleece tops for the company as a whole. See 
July 20, 1998, Fax from Kleinerts, Conf. Rec. at 32. Moreover, Mr. Dan- 
iels asserted that fleece top production at the Greenville plant was a 
“fill-in” mechanism established to keep the Greenville plant open while 
negotiations for a new contract with Primary Customer were taking 
place. See id.; see also Mem. Regarding Telephone Conversation with 
Bud Daniels, Apr. 15, 1998, Conf. Rec. at 25. Finally, Mr. Daniels as- 
serted that the equipment shipped from Greenville to Honduras was to 
be used for products different from those manufactured at the Green- 
ville plant, and that Kleinerts was not using any foreign contractors to 
produce T-shirts or fleece tops. See id. 

Labor continued its remand investigation by requesting from Secon- 
dary Customer the respective quantities of its fleece top purchases from 
(1) Kleinerts, (2) all domestic sources, and (3) foreign sources. See Aug. 
6, 1998, Letter from Labor, Conf. Rec. at 39. Secondary Customer’s rep- 
resentative responded that it purchased 975,000 units of fleece tops 
from Kleinerts in 1996 and 960,000 units in 1997. In addition, Secon- 
dary Customer reported 45,000 units of fleece top imports in 1997 alone. 
See Aug. 12, 1998, Fax from Secondary Customer, Conf. Rec. at 41. 

Upon completing its investigation on remand, Labor again denied 
Plaintiffs’ eligibility. See Negative Determ. on Reconsideration on Re- 
mand, Sept. 9, 1998, Conf. Rec. at 42-43. Labor based its third negative 
determination on the following findings: (1) Primary Customer re- 
ported no imports of like or directly competitive articles; (2) “[S]econda- 
ry [C]lustomer, which was used as [a] production fill-in at the 
[Greenville] facility, reported imports of less than six percent of like or 
directly competitive articles to those made by the [Greenville] facili- 
ty[;]” and (3) Kleinerts did not use the transferred equipment to 
manufacture products like or directly competitive to those formerly pro- 
duced at the Greenville plant. Id. at 43. Thus, on voluntary remand, La- 
bor again concluded that imports did not contribute importantly to the 


workers’ separation and declining sales within the meaning of 19 U.S.C. 
§ 2272(a)(3). 


STANDARD OF REVIEW 


The Court must sustain a decision by Labor to deny certification of 
eligibility for trade assistance benefits if it is in accordance with law and 
supported by substantial evidence in the administrative record. See 
19 U.S.C. § 2395(b) (1994); see also Abbott, 8 CIT at 239, 596 F. Supp. at 
474. “The Court decides an adjustment assistance case based on the ad- 
ministrative record before it.” See Int’l Union v. Reich, 22 CIT ___, 
___, 20 F Supp.2d. 1288, 1292 (1998). The Court may, however, if “good 
cause” is shown, remand a case to Labor for the consideration of addi- 
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tional evidence. See 19 U.S.C. § 2395(b). Thus, although Labor has con- 
siderable discretion in conducting its trade adjustment assistance 
investigations, “where Labor conducts an inadequate investigation by 
failing to make a reasonable inquiry, the court has good cause to remand 
the case to Labor to take further evidence.” Former Employees of Ko- 
matsu Dresser v. United States Secretary of Labor, 16 CIT 300, 303 
(1992)(citing Former Employees of Hawkins Oil and Gas, Inc. v. United 
States Secretary of Labor, 15 CIT 653, 656 (1991)). 


DISCUSSION 


In the present case, Labor contends that Plaintiffs failed to demon- 
strate that increasing imports “contributed importantly” to their sepa- 
ration within the meaning of 19 U.S.C. § 2272(a)(3). “Contributed 
importantly” refers to the “direct and substantial relationship between 
increased imports and a decline in sales and production.” See Estate of 
Finkel v. Donovan, 9 CIT 374, 382, 614 F Supp. 1245, 1251 (1985). In its 
review of eligibility status, Labor may certify workers for trade adjust- 
ment assistance only if it finds “an important causal nexus” between in- 
creased imports and the workers’ dislocation. Jd. “[A]n important 
aspect of the ‘contributed importantly’ test is whether the subject com- 
pany’s customers shifted their purchases to imports.” United Steel- 
workers of America v. Secretary of Labor, 17 CIT 773, 774-75 (1993).° 

According to the Senate Report to the Trade Reform Act of 1974, 
while a “cause may have contributed importantly even though it con- 
tributed less than another single cause[, it still] must be significantly 
more than de minimis to have contributed importantly[.]” S. Rep. No. 
93-1298, 934 Cong., 24 Sess. at 133 (1974). In this regard, the Senate 
report further notes the following: 


[Labor] may find that imports were at such a level that, under ordi- 
nary circumstances, they would have been an important factor in 
causing total or partial separations of a group of workers and in the 
decline in sales or production, but that another cause was so domi- 
nant that the separations and decline in sales or production would 
have been essentially the same irrespective of the influence of the 
import increase. In such a case, [Labor] would not find that in- 
creased imports had “contributed importantly.” 


Id. 

Here, the issue is whether there is substantial evidence to support La- 
bor’s conclusion that imports of articles like or directly competitive with 
those produced by the Greenville plant did not contribute importantly 
to the plant’s decline in sales or production, and thus, to Plaintiffs’ sepa- 
ration from employment. During the period of investigation, 1996 to 
1997, the Greenville plant produced both T-shirts and fleece tops. See 
Feb. 17, 1998, Fax from Kleinerts, Conf. Rec. at 7. 


3 Here, Labor “employ[ed] what is known as the ‘dual test’: Did customers reduce purchases from the subject compa- 
ny and increase purchases of imports?” United Steelworkers, 17 CIT at 775 n.4. Although the Court recognizes that this 
is “not a very sophisticated test,” it is a reasonable means of ascertaining a causal link between imports and worker 
separations. See Estate of Finkel, 9 CIT at 381, 614 F. Supp. at 1250. 
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In its remand determination, Labor found that the Greenville plant’s 
decline in production was primarily due to Kleinerts’ failure to continue 
business with Primary Customer. See Negative Determ. on Reconsider- 
ation on Remand, Sept. 9, 1998, Conf. Rec. at 43. Labor concluded that: 
(1) Primary Customer did not import T-shirts, but rather had trans- 
ferred its purchases to another domestic manufacturer; (2) that imports 
of fleece tops purchased by Secondary Customer did not contribute im- 
portantly to the workers’ separation; and (3) that no evidence suggested 
that equipment transferred from the Greenville plant to Honduras was 
used for production of like or directly competitive products. See Def.’s 
Br. at 11. 

Plaintiffs allege that Labor failed to meet the threshold of reasonable 
inquiry in its investigation for three reasons. First, Plaintiffs claim that 
Labor failed to verify responses from its customer surveys. See Pl.’s Br. 
at 4, 6. Second, Plaintiffs contend that Labor inadequately examined 
whether equipment transferred from the Greenville plant to Honduras 
was used to manufacture products similar or directly competitive to 
those previously produced at the Greenville plant. See Pl.’s Br. at 6. 
Third, Plaintiffs argue that Labor failed to include in its inquiry all of 
the customers who purchased T-shirts and fleece tops from the Green- 
ville plant within the period of investigation. See Pl.’s Br. at 6-7.4 


A. Primary Customer: T-shirt Manufacturing 


Regarding whether T-shirt imports contributed importantly to Plain- 
tiffs’ separation, both parties agree that the record demonstrates that 
the reduction in T-shirt production at the Greenville plant was caused 
by the termination of Kleinerts’ business relationship with Primary 
Customer. See Mar. 27, 1998, Letter from Plaintiffs, Conf. Rec. at 24; 


Negative Determ. on Reconsideration on Remand, Sept. 9, 1998, Conf. 
Rec. at 43. 


Labor’s conclusion that T-shirt imports did not contribute important- 
ly to the cause of the separation of the Greenville workers is supported 
by substantial evidence. In 1996, while the Greenville plant was fulfil- 
ling the Primary Customer contract, the plant produced 127,704 actual 
dozens? of T-shirts. See July 20, 1998, Fax from Kleinerts, Conf. Rec. at 
32. In 1997, while Kleinerts was attempting to renegotiate its contract 


4 Plaintiffs provide in their amended brief additional, nonrecord evidence to demonstrate that imports “contributed 
importantly” to their separation. See P].’s Am. Br., Exhibit E. The evidence is a document from the Alabama Depart- 
ment of Economic and Community Affairs. The document contains a statement made by the Greenville plant manager, 
Don Wilson, to the Alabama department on December 7, 1997, indicating that the Greenville plant had been losing 
business to import competition. See id. Plaintiffs maintain that Mr. Wilson’s statements conflict with Bud Daniels’ 
assertions that imports did not contribute importantly to the Greenville workers’ separation. See P1.’s Reply Br. at 5-6. 
Additionally, Plaintiffs claim that Labor’s failure to examine Wilson’s statement shows that Labor’s investigation fell 
below the threshold of reasonable inquiry. See id. at 6. 

Labor’s failure to examine the above evidence, however, is not indicative of an inadequate investigation. The court 
has remanded for good cause where the agency’s investigation “‘is so marred that [Labor’s] finding is arbitrary or of 
such a nature that it could not be based on substantial evidence.’” Local 116 v. U.S. Dep’t of Labor, 16 CIT 490, 492, 793 
F Supp. 1094, 1096 (1992)(citations omitted). Here, the additional evidence Plaintiffs point to is merely a conclusory 
statement that does not by itself indicate a factual discrepancy in the record. Therefore, the Court declines to find that 
Labor’s failure to include the Alabama report in the administrative record indicates that its investigation was 
“marred,” such that the Court must remand for the obtaining of further evidence 

© The unit of measurement used in Secondary Customer’s response to the survey is “unit.” The production data 


supplied by Kleinerts, however, is given in “actual dozens.” The Court assumes that an actual dozen equals twelve 
units. 
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with Primary Customer, the Greenville plant produced only 35,865 ac- 
tual dozens of T-shirts. See id. Thus, the record evidence supports the 
conclusion that the termination of Kleinerts’ business relationship with 
Primary Customer caused the decline in T-shirt production at the 
Greenville plant. 

Moreover, Primary Customer reported that it did not purchase im- 
ports of products like or directly competitive with the T-shirts produced 
at the Greenville plant. If domestic factors cause the decline in sales or 
production then imports have not contributed importantly to the sepa- 
ration of workers. See Estate of Finkel, 9 CIT at 383, 614 F Supp. at 
1252; see also S. Rep No. 93-1298, ggrd Cong., 2™4 Sess. at 133. There- 
fore, substantial evidence supports Labor’s conclusion that T-shirt im- 
ports did not contribute importantly to the workers’ separation. 

Plaintiffs contend, however, that, in conducting its analysis, Labor 
did not meet the reasonable inquiry threshold because Labor based 
much of its investigation on an unsigned questionnaire response from 
Kleinerts. See Pl.’s Br. at 4.; see also Feb. 17, 1998, Fax from Kleinerts, 
Conf. Rec. at 9. Plaintiffs further claim that upon receipt of the ques- 
tionnaire, Labor made no attempts to verify the information obtained 
and that responses were “inaccurate.” See Pl.’s Br. at 4. 

This court has recognized, however, that “[u]nverified statements 
from company officials in a position to know about their company’s 
products and business decisions can be relied upon when there is no oth- 
er evidence in the record to contradict or cast doubt upon those state- 
ments.” Int’ Union,22CITat__, 20 F Supp.2d at 1297 n.15 (citations 
omitted). Here, there are no factual discrepancies in the record to con- 
flict with the responses given by Kleinerts. Therefore, the Court sus- 
tains Labor’s conclusion that imports of T-shirts did not contribute 


importantly to the separation of Plaintiffs as supported by substantial 
evidence in the record. 


B. Secondary Customer: Fleece Top Production 


The Senate Report to the Trade Reform Act of 1974 explains that a 
“cause may have contributed importantly even though it contributed 
less than another single cause.” S. Rep. No. 93-1298, 934 Cong., 24 
Sess. at 133 (1974). Therefore, because the Greenville plant also pro- 
duced fleece tops, the conclusion that T-shirt imports did not contribute 
importantly to the closing of the Greenville plant does not necessarily 
preclude a finding that fleece top imports did contribute importantly. 

In conducting its voluntary remand investigation, Labor pursued this 
line of inquiry by reviewing the Greenville plant’s production of fleece 
tops and the quantity of fleece top purchases by Secondary Customer. 
See Aug. 6, 1998, Letter from Labor, Conf. Rec. at 39. Thus, the nature of 
Labor’s remand investigation implies that Labor considered whether 
fleece top imports may have contributed importantly to the closing of 
the Greenville plant. 

Labor concluded, however, that imports of fleece tops did not contrib- 
ute importantly to the closing of the Greenville plant. See Negative De- 
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term. on Reconsideration on Remand, Sept. 9, 1998, Conf. Rec. at 43. 
Labor based its conclusion on two main findings: (1) that the production 
of fleece tops at the Greenville plant was used as a “production fill-in” 
while negotiations for a new contract with Primary Customer were un- 
derway; and (2) that Secondary Customer’s imports of fleece tops were 
“less than six percent of like or directly competitive articles to those 
made by the [Greenville] facility.” Id. 

According to Kleinerts, the company shifted some of its fleece top pro- 
duction from its Elba, Alabama, plant to Greenville to provide the 
Greenville employees with substitute work while negotiations for a new 
contract with Primary Customer were underway. See July 20, 1998, Fax 
from Kleinerts, Conf. Rec. at 32. When Kleinerts failed to reach a new 
agreement with Primary Customer, it shut down the Greenville plant. 
In Former Employees of State Mfg. Co. v. United States, 17 CIT 1144, 
1147-48, 835 F. Supp. 642, 645 (1993), this court held that it was reason- 
able for Labor to conclude that imports of men’s clothing did not con- 
tribute importantly to the workers’ dislocation where the company’s 
production of men’s clothing was “incidental stop-gap business pending 
a new [and unrelated] contract[.]” The court in Former Employees 
agreed with Labor that the company’s failure to conclude the new con- 
tract was the cause of the workers’ separation, not import competition. 
See Former Employees, 17 CIT at 1147-48, 835 F. Supp. at 645. 

Here, Greenville output data provides support for Labor’s finding 
that Kleinerts shifted fleece top production from its Elba, Alabama, 
plant to Greenville during the renegotiation of the contract with Prima- 
ry Customer. Between 1996 and 1997, Greenville’s production of fleece 
tops increased by 31,428 actual dozens, while Elba’s production of fleece 
tops decreased by a similar amount, 30,447. See July 20, 1998, Fax from 
Kleinerts, Conf. Rec. at 33-34. 

In addition, Labor based its conclusion that fleece top production at 


Greenville was incidental on Mr. Daniels’ unverified statements indicat- 
ing that, 


[Wlorkers at Greenville, Alabama plant did sew sweatshirts at the 
beginning of 1997 for a 4 to 5 week period of time. The production 
was sent from the Elba plant to avoid layoffs and keep the workers 
busy while the [Primary Customer] contract for the sewing of 
t-shirts was under negotiation. 


Mem. Regarding Telephone Conversation with Bud Daniels, Apr. 15, 
1998, Conf. Rec. at 25. 

Mr. Daniels’ statement, however, is not supported by the production 
data provided by Kleinerts. Daniels claims that Kleinerts used the 
Greenville plant for filler fleece top production for a four to five week 
period in 1997. See id. Kleinerts’ production data, however, indicate 
that the Greenville plant produced 31,757 fleece tops in 1996, prior to 
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the negotiations with Primary Customer.® See July 20, 1998, Fax from 
Kleinerts, Conf. Rec. at 32. Labor’s failure to verify Mr. Daniels’ state- 
ments in the face of factual discrepancies in the record indicates that it 
should not have relied on them. Cf Int’l Union, 22 CIT at 20 F 
Supp. 2d at 1297 n.15 (“Unverified statements from company ny officials 
** * can be relied upon when there is no other Ata in the record to 
contradict or cast doubt upon those statements.” 

Whether or not the production of fleece tops if the Greenville plant 
was a production fill-in, however, is not material in this case because La- 
bor’s conclusion that Secondary Customer’s imports of fleece tops rep- 
resented less than six percent of the total quantity purchased from the 
Greenville plant is supported by substantial evidence. See Negative De- 
term. on Reconsideration on Remand, Sept. 9, 1998, Conf. Rec. at 43. 

Responding to Labor’s questionnaire, Secondary Customer reported 
no imports of fleece tops in 1996 and 45,000 units of fleece top imports in 
1997. See Aug. 12, 1998, Fax from Secondary Customer, Conf. Rec. at 41. 
The record indicates that the Greenville plant produced 758,220 units of 
fleece tops in 1997. See July 20, 1998, Fax from Kleinerts, Conf. Rec. at 
33. Because 45,000 is slightly less than six percent of 758,220, Labor’s 
finding is supported by substantial evidence. 

The legislative history explains that “[a] cause must be significantly 
more than de minimis to have contributed importantly,” without fur- 
ther defining the term. S. Rep. No. 93-1298, 93" Cong., 2d Sess. (1974). 
In this case, the Court finds that it was reasonable for Labor to conclude 

that fleece top import competition amounting to less than six percent of 
the Greenville plant’s production of fleece tops was not “significantly 
more than de minimis.” Therefore, the Court sustains Labor’s conclu- 
sion that increasing imports of fleece tops did not contribute important- 
ly to Plaintiffs’ separation because it is in accordance with law and 
supported by substantial evidence. 


C. Transfer of Equipment from Greenville to Honduras 


Labor contends that “[nJone of the equipment which was shipped off- 
shore is being used to produce other products like or directly competi- 
tive with those manufactured at the Greenville facility.” Negative 
Determ. on Reconsideration on Remand, Sept. 9, 1998, Conf. Rec. at 43. 
Labor based its conclusion on the supplemental questionnaire response 
of Mr. Daniels, asserting that the equipment transferred to Honduras 
from Greenville was “for use in other products.” July 20, 1998, Fax from 
Kleinerts, Conf. Rec. at 32. Moreover, Mr. Daniels explained that “Klein- 
erts Inc. is not nor are we using any contractors to produce T-shirts or 
Fleece Top Separates at any off-shore location.” Id. 

Plaintiffs allege that Labor’s inquiry regarding this question was un- 
reasonable because Labor did not verify what products Kleinerts would 
produce at the overseas plant in order to consider whether such prod- 


© Relative ly, the Greenville plant’s fleece top production accounted for approximately twenty percent of its total out 
put in 1996. 
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ucts were like or directly competitive with those formerly produced at 
the Greenville plant. See Pl.s’ Br. at 5. 

As noted, the court has recognized that unverified statements of com- 
pany officials may be relied upon in the absence of contradictory in- 
formation. See Int’! Union, 22 CIT at __, 20 F Supp.2d at 1297 n.15. 
Here, the record does not demonstrate any factual discrepancies. Rath- 
er, Mr. Daniels’ answers are consistent with his earlier responses that 
Kleinerts did not import T-shirts or fleece tops in 1996 and 1997 and had 
no intention to import any products like or directly competitive with the 
products formerly produced at Greenville. Thus, Labor’s conclusion 
that Kleinerts’ transfer of equipment from the Greenville plant to Hon- 
duras did not contribute importantly to Plaintiffs’ separation is sup- 
ported by substantial evidence. 


CONCLUSION 


The Court sustains Labor’s determination on remand not to certify 
Plaintiffs as eligible to apply for trade adjustment assistance because 
that determination was in accordance with law and supported by sub- 
stantial evidence. Accordingly, Plaintiffs’ motion for judgment on the 
agency record is denied, and the action is dismissed. Judgment will be 
entered accordingly. 


(Slip Op. 99-107) 
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OPINION 
I 
INTRODUCTION 


WALLACH, Judge: This case comes before the Court on Plaintiff's Mo- 
tion In Limine, which requests a pre-trial ruling that allegedly false 
statements made by Defendant to the United States Customs Service 
(“Customs”) are “material” pursuant to 19 U.S.C. § 1592(a) as a matter 
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of law. For the reasons stated below, the Court finds that the materiality 
of Defendant’s allegedly false statements is a mixed question of law and 
fact which should be placed before a civil jury. Accordingly, the Court de- 
nies Plaintiff's Motion In Limine. 


II 


BACKGROUND 


According to Plaintiff, from April 1990 through March 1994, Defen- 
dant, Tri-State Hospital Supply Corporation, imported assorted surgi- 
cal instruments from Pakistan by means of false representations and 
omissions that caused the purchase prices of these instruments to be 
overstated. Plaintiff's Compl. 115, 7. Although these alleged overstate- 
ments and omissions did not deprive the United States of revenues (and, 
indeed, the merchandise at issue qualified for duty-free treatment un- 
der the Generalized System of Preferences (“GSP”)), Plaintiff alleges 
that these representations were “material” for purposes of 19 U.S.C. 
§ 1592 insofar as they (a) had the potential to affect the appraisement of 
the merchandise that was imported; (b) had the potential to affect Paki- 
stan’s continuing eligibility for GSP preferred status; and (c) prevented 
the compilation of accurate trade statistics by Customs and the U.S. De- 
partment of Commerce. Compl. {1 9. Accordingly, Plaintiff has charged 
Defendant with having committed negligent, grossly negligent, and 
fraudulent violations of 19 U.S.C. § 1592(a),! for which Defendant is po- 
tentially liable for civil penalties. A jury trial on Defendant’s liability is 
scheduled to begin in this Court on October 12, 1999. 


On June 28, 1999, Plaintiff submitted its Motion In Limine,? seeking 
aruling that Defendant’s allegedly false representations to Customs are 
“material” as a matter of law under 19 U.S.C. § 1592(a)(1).? It is this Mo- 
tion which is before the Court. 


In relevant part, 19 U.S.C. § 1592(a)(1) (1994), entitled “General rule,” provides as follows: 
Without regard to whether the United States is or may be deprived of all or a portion of any lawful duty, tax, or fee 
thereby, no person, by fraud, gross negligence, or negligence— 
(A) may enter, introduce, or attempt to enter or introduce any merchandise into the commerce of the United 
States by means of— 
(i) any document or electronically transmitted data or information, written or oral statement, or act which 
is material and false, or 
(ii) any omission which is material 
(emphasis added). 

2 Motion In Limine Seeking A Ruling That Defendant's False Statements Are Material Under 19 U.S.C. § 1592 As A 
Matter Of Law (“Motion In Limine”) 

3 Throughout its Motion In Limine, Plaintiff cites to various depositions from expert witnesses to demonstrate how 
Defendant's alleged overvaluations either directly affected, or could have affected, Customs’ appraisement of Defen- 
dant’s goods, its collection of accurate statistics, and its administration of the GSP program. See, e.g., Motion In Limine 
at 6 (citing the Deposition of Jerome Greenwell, a survey statistician with the Bureau of the Census, to confirm the 
significance attached to the collection of accurate trade statistics). To the degree that Plaintiff has introduced such 
factual elements for the purpose of demonstrating that there is no material fact that would preclude it from being en- 
titled to judgment as a matter of law, the Court views it as ineffective in the present procedural posture of this case. 

USCIT R. 56(c) provides that “[a] motion for summary judgment may not be filed by any party, except by order of the 
court upon motion, (1) after the action has been set for trial, or * * * (3) after the filing of his response to a motion for 
summary judgment by an adverse party.” On October 8, 1997, this Court entered an Order setting the close of discovery 
for October 27, 1998, and stating that the need for dispositive motions would be considered thereafter. On May 29, 
1998, Defendant filed its Motion For Summary Judgment and, in accordance with the Court’s Order of June 29, 1998, 
Plaintiff filed its Response to Tri-State’s Motion For Summary Judgment and its Cross-Motion For Summary Judg- 
ment on July 29, 1998. Through its Order of May 10, 1999, the Court denied these motions (finding that there were 
genuine issues of material fact in dispute) and set trial in this matter to begin on October 12, 1999 


Continued 
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Ill 
ANALYSIS 


A 


UNITED STATES V. GAUDIN REQUIRES A REEXAMINATION OF How THIS 
Court TREATS MATERIALITY UNDER 19 US.C. § 1592(a)(1). 

At first glance, the question of whether materiality under 19 U.S.C. 
§ 1592(a)(1) is a question of law for the Court, or a question of fact for a 
jury in the forthcoming trial on Defendant’s liability, appears well- 
settled. As Plaintiff observes, this Court has repeatedly stated that the 
issue of materiality under 19 U.S.C. § 1592(a)(1) is an issue of law to be 
decided by the Court. See United States v. Rockwell Int’l Corp., 10 CIT 
38, 42, 628 F. Supp. 206, 209-10 (1986); United States v. Daewoo Int'l 
(America) Corp., 12 CIT 889, 895, 696 F Supp. 1534, 1540 (1988), modi- 
fied 13 CIT 76, 704 F Supp. 1067 (1988); United States v. Modes, 16 CIT 
879, 884, 804 F. Supp. 360, 365 (1992); United States v. Menard, 16 CIT 
410, 417, 795 F Supp. 1182, 1188 (1992); United States v. Hitachi Ameri- 
ca, Ltd., 964 F Supp. 344, 360 (CIT 1997), aff'd in part and rev’d in part, 
172 F.3d 1319 (Fed. Cir. 1999); United States v. Pentax Corp., 1999 WL 
767809 at *1 (CIT). Cf United States v. Almany, 1998 WL 299345 at *3 
(CIT) (granting summary judgment without characterizing materiality 
as a question for the trier of fact). 

Defendant, however, challenges the continuing reliability of these 
cases, arguing, inter alia, that they simply cite, without any analysis, 
United States v. Rockwell Int’l Corp., supra. According to Defendant, 
the foundation underlying Rockwell has been undermined by the Su- 
preme Court’s opinion in United States v. Gaudin, 515 U.S. 506 (1995), 
which expressly repudiated the decision upon which Rockwell’s holding 
was based, Sinclair v. United States, 279 U.S. 263 (1929). Defendant’s 
Response?’ at 11. Thus, Defendant argues, because this Court’s prece- 
dents “are based on a case since repudiated by the Supreme Court, it 
would be appropriate for this Court to accord them little if any weight 
and instead to reexamine the materiality issue.” Id. 

Although this Court is not bound by Rockwell and its progeny, Algo- 
ma Steel Corp. v. United States, 865 F.2d 240, 243 (Fed. Cir. 1989), they 
are persuasive authority on the issue of whether materiality is, in the 


Accordingly, the appropriate time for Plaintiff to have made a motion for partial summary judgment on the issue of 
materiality (regardless of whether the Court or a jury is the proper fact-finder) would have been, at latest, July 29, 
1998, the date on which it submitted its Response, and not after the Court’s Order of May 10, 1999, setting trial in this 
case. A motion in limine, which is defined as “[a] pretrial motion requesting court to prohibit opposing counsel from 
referring to or offering evidence on matters so highly prejudicial to moving party that curative instructions cannot 
prevent predispositional effect on jury,” Black’s Legal Dictionary 1013 (6th ed. 1990), is not the proper vehicle for such 
dispositive arguments. 

Thus, in considering Plaintiff's Motion In Limine, the Court cannot, and does not, consider whether the Plaintiff is 
entitled to partial summary judgment on the issue of materiality based on the facts brought forth in its supporting 
affidavits. Should Plaintiff believe that it is entitled to judgment as a matter of law on the issue of materiality, it may 
make an appropriate motion under USCIT R. 50(a) once Defendant has been fully heard on the issue at trial. 

4 Defendant Tri-State Hospital Supply Corporation’s Opposition To Plaintiff's Motion In Limine Seeking To Ex- 


clude All Evidence On The Issue Of Materiality And To Obtain A Ruling That Tri-State’s Statements Are Material As A 
Matter Of Law (“Defendant’s Response”). 
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first instance, a question for the Court or thejury.® Cf. Krupp Stahl A.G. 
v. United States, 15 CIT 169, 173 (1991) (“[A]bsent unusual or excep- 
tional circumstances, it would appear to be better practice for judges of 
this court to follow the prior opinions of this court.”). In this case, how- 
ever, the Court finds that, because the underlying authority and ratio- 
nale of these cases has been vitiated, it must begin its analysis anew. 

The precedent here at issue stems directly from Rockwell.® In Rock- 
well, 10 CIT at 42, 628 F Supp. at 209-10, the Court stated that “[a] 
question of materiality involves a legal issue to be decided by the Court,” 
and cited as authority for this proposition Sinclair v. United States, 279 
USS. 263, 298-99 (1929), and United States v. Ackerman, 704 F.2d 1344, 
1347, reh’g denied 719 F.2d 1282 (5th Cir. 1983). In Sinclair, an appeal of 
acriminal conviction for “refus[ing] to answer any question pertinent to 
the question under inquiry” before Congress, the Supreme Court 
stated: 


The question of pertinency * * * was rightly decided by the court as 
one of law. It did not depend upon the probative value of evidence. 
That question may be likened to those concerning relevancy at the 
trial of issues in court, and it is not essentially different from the 
question as to materiality of false testimony charged as perjury in 
prosecutions for that crime. Upon reasons so well known that their 
repetition is unnecessary it is uniformly held that relevancy is a 
question of law. And the materiality of what is falsely sworn, when 
an element in the crime of perjury, is one for the court. * * * It would 
be incongruous and contrary to well-established principles to leave 
the determination of such a matter to a jury. 


Sinclair, 279 U.S. at 298-99 (citations omitted). 

Similarly, in Ackerman, a Fifth Circuit opinion construing a criminal 
counterpart to 19 U.S.C. § 1592, 18 U.S.C. § 542 (importation of mer- 
chandise by means of false or fraudulent representation), the appellate 
court stated: 


We hold, however, that the materiality requirement of § 542 in- 
volves a legal issue to be decided by the court. This interpretation of 
the statute conforms to that given to 18 U.S.C. § 1001, which pro- 
scribes the making of false statements to government agencies. As 
with § 542, the courts have read a requirement of materiality into 
§ 1001 * * *. Under § 1001, “[t]he materiality of a statement rests 


° The various cases cited above (Rockwell, Modes, Daewoo, Hitachi, Menard and Pentax) do not hold that the issue of 
materiality was a question of law because the government had met the proper standard for summary judgment. Rather, 
these cases all stand for the proposition that materiality under 19 U.S.C. § 1592(a)(1) is an issue which, in all instances, 
should be decided by the Court. The Court notes, however, that to the degree these cases either did not involve, or would 
not have involved, jury trials, language characterizing the question of materiality as one of law for the Court to decide is 
merely dicta. 

6 The Court’s cases which observe that materiality is a question of law either cite Rockwell directly for this proposi- 
tion or cite cases which, in turn, cite Rockwell. See, Daewoo, 12 CIT at 895, 696 F. Supp. at 1540 (citing Rockwell for the 
proposition that “[i]nitially, the question of materiality is one of law”); Modes, 16 CIT at 884, 804 F. Supp. at 365 (citing 
Rockwell and Daewoo); Menard, 16 CIT at 417, 795 F. Supp. at 1188 (citing Rockwell); Hitachi, 964 F. Supp. at 360 
(noting without citation that “[s]everal cases have held that the issue of materiality is a matter for the Court” and sub- 
sequently citing Rockwell and Menard for standards concerning the “measurement of materiality” of a false state- 
ment); Pentax, 1999 WL 767809 at *1 (citing Rockwell and stating that “[t]he question of materiality is a legal issue to 
be decided by the court”). None of these cases contain a separate discussion of the reasons why materiality should or 
should not be treated as a legal question, nor do they cite to any authority besides Rockwell or each other. 

This Court’s reviewing Court, the Court of Appeals For The Federal Circuit, has not yet addressed this issue in an 
opinion that may be cited as precedent. 
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upon a factual evidentiary showing but the ultimate decision is a le- 
gal one.” United States v. Beer, 518 F2d 168, 172 (5th Cir. 1975). 
Likewise, under § 542, the ultimate decision as to whether a false 
statement is material is a legal rather than a factual issue. 


Ackerman, 704 F.2d at 1347-48. 

In United States v. Gaudin, the Supreme Court explicitly repudiated 
Sinclair’s logic. In Gaudin, 515 US. at 511-23, the Court found that, in 
a prosecution under 18 U.S.C. § 1001,’ the question of the materiality of 
the false statements had to be submitted to the jury for resolution. In so 
holding, the Court reconciled its decision with Sinclair by noting that, 
to the degree the logic of Sinclair had not already been overruled, “we 
repudiate [it] now.” Jd. at 520. The Court noted: 


[Sinclair] said that the question of pertinency “may be likened to 
those concerning relevancy at the trial of issues in court,” which “is 
uniformly held [to be] a question of law” for the court. 279 US., at 
298, 49 S.Ct., at 273. But how relevancy is treated for purposes of 
determining the admissibility of evidence says nothing about how 
relevancy should be treated when (like “pertinence” or “materiali- 
ty”) it is made an element of a criminal offense. It is commonplace 
for the same mixed question of law and fact to be assigned to the 
court for one purpose, and to the jury for another. * * * 


That leaves as the sole prop for Sinclair its reliance upon the unex- 
amined proposition, never before endorsed by this Court, that ma- 
teriality in perjury cases (which is analogous to pertinence in 
contempt cases) is a question of law for the judge. But just as there is 
nothing to support Sinclair except that proposition, there is, as we 
have seen, nothing to support that proposition except Sinclair. 
While this perfect circularity has a certain esthetic appeal, it has no 
logic. 
Id. at 520-21. 

Thus, one leg of this Court’s “materiality” analysis in Rock- 
well—based, as it is, on Sinclair—is eliminated. 

Ackerman, the other leg of Rockwell, has become an equally question- 
able proposition in light of Gaudin. As noted above, the Fifth Circuit 
supported its holding in Ackerman (that materiality in a 18 U.S.C. § 542 
prosecution was a legal issue to be decided by the Court) by drawing an 
analogy to 18 U.S.C. § 1001.8 Gaudin, however, discredited the analogy 
by holding that the materiality requirement of 18 U.S.C. § 1001 is a 
mixed question of law and fact which the Constitution requires juries, 
and not the Court, to decide. Thus, Gaudin casts significant doubt upon 


718 U.S.C. § 1001 (1994) provides: 

[Whoever, in any matter within the jurisdiction of the executive, legislative, or judicial branch of the Government 

of the United States, knowingly and wilifully— 
(1) falsifies, conceals, or covers up by any trick, scheme, or device a material fact; 
(2) makes any materially false, fictitious, or fraudulent statements or representation; or 
(3) makes or uses any false writing or document knowing the same to contain any materially false, fictitious, 

or fraudulent statement or entry; 
shall be fined under this title or imprisoned not more than 5 years, or both. 


8 Specifically, Ackerman stated that “[w]e hold, however, that the materiality requirement of § 542 involves a legal 
issue to be decided by the court. This interpretation of the statute conforms to that given to 18 U.S.C. § 1001, which 
proscribes the making of false statements to government agencies.” Ackerman, 704 F.2d at 1347. 
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the continuing validity of the Fifth Circuit’s materiality determination 
in Ackerman and, accordingly, further undermines Rockwell.? 
Accordingly, a reexamination is necessary. While this Court has 
treated the issue of materiality under 19 U.S.C. § 1592(a)(1) as a legal 
matter to be decided solely by the Court, the basis for this rule has been 
substantially undermined. Thus, in order for the Court to properly de- 
cide Plaintiff's Motion In Limine, it is necessary to examine anew how 
materiality should be treated under 19 U.S.C. § 1592(a)(1). 


B 


THE SUPREME COURT HAS SAID THAT MIXED QUESTIONS OF FACT AND LAW, 
SUCH AS THE QUESTION OF MATERIALITY UNDER 19 U.S.C. 
§ 1592(a)(1), SHOULD TYPICALLY BE DECIDED BY JURIES. 


Gaudin offers considerable guidance on whether this Court should 
continue to treat materiality as a question of law. That case reviewed the 
issue of materiality in the context of a criminal ordinance, and its hold- 
ing was based largely on the Court’s interpretation of the “due process” 
clause of the Fifth Amendment and the Sixth Amendment’s guarantee 
of a “speedy and public trial, by an impartial jury” in “all criminal pro- 
secutions.” Id. at 509-10. These provisions, of course, are of limited rele- 
vance in the context of a civil jury trial. 

Nevertheless, Gaudin’s general analysis of mixed questions of law 
and fact provides this Court with significant analytical assistance in de- 
ciding Plaintiff's Motion In Limine. In Gaudin, the Court reflected that: 


Deciding whether a statement is “material” requires the deter- 
mination of at least two subsidiary questions of purely historical 
fact: (a) “what statement was made?” and (b) “what decision was 
the agency trying to make?” The ultimate question: (c) “whether 
the statement was material to the decision,” requires applying the 
legal standard of materiality * * * to these historical facts. What the 
Government apparently argues is that the Constitution requires 
only that (a) and (b) be determined by the jury, and that (c) may be 
determined by the judge. We see two difficulties with this. First, the 
application-of-legal-standard-to-fact sort of question posed by (c), 
commonly called a “mixed question of law and fact,” has typically 
been resolved by juries. See J. Thayer, Preliminary Treatise on Evi- 
dence at Common Law 194, 249-250 (1898). Indeed, our cases have 
recognized in other contexts that the materiality inquiry, involving 
as it does “delicate assessments of the inferences a ‘reasonable [de- 
cisionmaker]’ would draw from a given set of facts and the signifi- 
cance of those inferences to him * * * [is] peculiarly on[e] for the 
trier of fact.” TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438, 
450, 96 S.Ct. 2126, 2133, 48 L.Ed.2d 757 (1976) (securities fraud); 
McLanahan v. Universal Ins. Co., 26 U.S. (1 Pet.) 170, 188-189, 191, 


9 The continuing validity of the Fifth Circuit’s interpretation of 18 U.S.C. § 542 (importation of merchandise by 
means of false or fraudulent representation) in Ackerman is further put in doubt by the broad treatment Gaudin has 
received in some courts. See, e.g., United States v. Uchimura, 125 F.3d 1282, 1284 (9th Cir. 1997) (“Indeed, the Supreme 
Court’s reasoning [in Gaudin] applies with equal potency to every crime of which materiality is an element. According- 
ly, in every post-Gaudin perjury-type case where we have reached the issue this Court has ruled that materiality, if an 
element, must be submitted to the jury.”). 
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7 L.Ed. 98 (1828) (materiality of false statements in insurance ap- 
plications). 


Gaudin, 515 U.S. at 512. 

In this case, a trier of fact (either the Court or the jury) will need to 
engage in substantially the same “application-of-legal-standard-to- 
fact” analysis. After first answering the underlying factual queries of 
(a) “what statement was made?” and (b) “what decision was [Customs] 
trying to make?,” id., the decison-maker will be called upon to apply 
these facts to the legal standards for materiality. In so doing, the trier of 
fact will need to make a “delicate assessments of the inferences” that a 
reasonable agency decision-maker would have drawn from the repre- 
sentations Defendant made in its Customs’ entry forms, and evaluate 
“the significance of those inferences to him” in order to determine 
whether Defendant’s representations met the legal standard for materi- 
ality; i.e., whether Defendant’s representations had “‘a natural tenden- 
cy to influence, or [were] capable of influencing, the decision of 
[Customs] in making a determination required to be made,’” Daewoo, 
12 CIT at 894, 696 F Supp. at 1540 (quoting Rockwell, 10 CIT at 42, 628 
F Supp. at 210). This is precisely the type of mixed question of fact and 
law that the Supreme Court identified as having “typically been re- 
solved by juries.” Gaudin, 515 U.S. at 512. 

Despite the apparent applicability of the Supreme Court’s analysis in 
Gaudin to the facts at bar, Plaintiff argues that Gaudin is not relevant to 
civil cases, citing, inter alia, the Court’s statement that “the courts’ 
power to resolve mixed-law-and-fact questions in civil cases is not at is- 
sue here; civil and criminal juries’ required roles are obviously not iden- 
tical, or else there could be no directed verdicts for civil plaintiffs.” 
Motion In Limine at 7-8 (citing Gaudin, 515 U.S. at 516-17). 

In recognizing in Gaudin that such mixed-questions have typically 
been resolved by juries, the Supreme Court cited two of its prior cases, 
TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438 (1976) (civil securi- 
ties fraud) and McLanahan v. Universal Life Insurance Co., 26 U.S. (1 
Pet.) 170, 188-89 (1828) (materiality of false statements in insurance 
application), in both of which it stated that the question of materiality 
was appropriately placed before civil juries. See TSC Industries, 426 
U.S. at 450 (“[T]he underlying objective facts, which will often be free 
from dispute, are merely the starting point for the ultimate determina- 
tion of materiality. The determination requires delicate assessments of 
the inferences a ‘reasonable shareholder’ would draw from a given set of 
facts and the significance of those inferences to him, and these assess- 
ments are peculiarly ones for the trier of fact.”) (emphasis added); McLa- 
nahan, 26 U.S. (1 Pet.) at 188-89 (“The material ingredients of all such 
inquiries, are mixed up with nautical skill, information, and experience; 
and are to be ascertained in part, upon the testimony of maritime per- 
sons, and are in no sense judicially cognizable as matter of law.”). The 
Court’s citation of these civil cases as support for placing this mixed 
question issue before juries demonstrates no fixed intention to limit 
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Gaudin’s analysis to the criminal context. Rather, while the Court prop- 
erly limited its holding to cases before criminal juries, it clearly used an 


analysis which is applicable in both contexts. 

What meaning, then, should be attributed to the language in Gaudin, 
id. at 516-17, that “the courts’ power to resolve mixed-law-and-fact 
questions in civil cases is not at issue here; civil and criminal juries’ re- 
quired roles are obviously not identical, or else there could be no di- 
rected verdicts for civil plaintiffs”? 

The Court made this statement in distinguishing Power v. Price, 16 
Wend. 450 (N.Y. 1836), a New York state civil case in which the Court of 
Appeals directed a verdict in favor of the plaintiff on the issue of mater- 
iality. See Power, 16 Wend. at 456. (holding that the trial court “was 
clearly right in instructing the jury that the testimony given on the for- 
mer trial was proved to be material,” since “it merely decided a question 
of law, arising upon the proof of facts as to which there was no dispute or 
contrariety of testimony.”). The Court’s dicta reflects that a question of 
law (where no material fact is disputed) in the civil context may not simi- 
larly be considered a question of law in a criminal case, no matter how 
conclusive the prosecution’s evidence. United Brotherhood of Carpen- 
ters & Joiners of America v. United States, 330 U.S. 395, 408 (1947); 
United States v. Hayward, 420 F.2d 142, 144 (D.C. Cir. 1969).!° 

To read anything more into the Gaudin Court’s language distinguish- 
ing between civil and criminal cases, as Plaintiff proposes and as some 
Courts appear to have done,'! would mean Gaudin was internally in- 
consistent. The notion posits that the Supreme Court expressly found 
its analysis inapplicable to civil cases, but then specifically relied on two 
civil cases to support its holding. No fair reading of Gaudin would show 
such an intent by the Court. 

Finally, and in further support of its argument that the question of 
materiality in civil cases is reserved to the Court, Plaintiff cites to the 
Supreme Court’s 1988 decision in Kungys v. United States, 485 U.S. 759. 
In Kungys, the Supreme Court considered, inter alia, whether material- 
ity under 8 U.S.C. § 1451(a) (revocation of naturalization for conceal- 
ment of a material fact) was “an issue of law, which we may decide for 
ourselves, or one of fact, which must be decided by the trial court.” Kun- 
gys, 485 U.S. at 772. Quoting Sinclair v. United States, as well as a Sixth 
Circuit opinion interpreting 18 U.S.C. § 1001, the Court held that the 


10 To Jet a trial court “decide that all elements, or that a single element, of the crime exist would improperly invade 
the province of the jury, which in fact if not in theory has the power to disregard the applicable law given it by the court 
by finding, in favor of the defendant, that an element does not exist even when it knows very well that it does exist.” 
Wayne R. LaFave and Austin W. Scott, Jr., Criminal Law § 1.8(g), at 59 (2nd ed. 1986) (footnotes omitted) 

Ll Some courts have interpreted the language in the manner proposed by Plaintiff and have found the high Court’s 
statements concerning materiality and mixed questions of law and fact applicable only to criminal prosecutions. See, 
e.g., United States v. Board of Trustees of the University of Alabama, 104 F.3d 1453, 1460 (4th Cir. 1997) (holding Gau- 
din inapplicable to claims involving the civil False Claims Act and noting that “the determination of materiality, al- 
though partaking of the character of a mixed question of fact and law, is one for the court”); U.S. ex rel. Lamers v. City of 
Green Bay, 998 F. Supp. 971, 992 n.11 (E.D. Wis. 1998) (noting that “the [Gaudin] Court premised its analysis on a 
criminal defendant’s Fifth and Sixth Amendment rights to a jury determination of guilt on each criminal element, and 
expressly declined to extend its holding to the civil context”). To the degree this Court’s holding conflicts with these 
cases, this Court declines to follow them 





28 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 45, NOVEMBER 10, 1999 


“materiality of what is falsely sworn, when an element in the crime of 
perjury, is one for the court.’” Jd. (quoting Sinclair, 279 U.S. at 298). 

Plaintiff argues that, by not overturning Kungys in Gaudin, the Su- 
preme Court meant to draw a distinction between how the issue of mate- 
riality is handled in civil cases (an issue for the courts) and how it is 
handled in criminal cases (an issue for juries). See Motion In Limine at 
8-9; Plaintiff's Reply To Defendant’s Opposition To Plaintiff's Motion 
In Limine (“Plaintiff's Reply”) at 7-8. That interpretation asks too 
much of a denaturalization case. In Kungys, the defendant had no right 
to ajury trial, and the trial court had already made a determination that 
the defendant’s representations were “material.” Thus, Kungys pre- 
sented the question of whether the Supreme Court or the trial court 
should determine the materiality of the statements at issue, in light of 
the correct legal standards. This is much different than the question in 
TSC Industries, McLanahan, and Gaudin, which was whether a trial 
judge or ajury should decide the issue of materiality in the first instance. 
Indeed, the Supreme Court’s analysis in Gaudin appears to distinguish 
Kungys on its facts: 


It is hard to imagine questions more diverse than, on the one hand, 
whether an appellate court must remand to a district court for a de- 
termination of materiality in a denaturalization proceeding (Kun- 
gys) and, on the other hand, whether the Constitution requires the 
finding of the element of materiality in a criminal prosecution to be 
made by the jury (the present case). It can be argued that Kungys 
itself did not heed this advice, since it relied upon both our prior de- 
cision in Sinclair, and a decision of the United States Court of Ap- 
peals for the Sixth Circuit holding that materiality in a § 1001 
prosecution is a question of “‘law’” for the court. But the result in 
Kungys could be thought to follow a fortiori from the quite different 
cases of Sinclair and Abadi, whereas nonentitlement under the 
Sixth Amendment to a jury determination cannot possibly be 
thought to follow a fortiori from Kungys. 


Gaudin, 515 US. at 522 (citations omitted). 

Although the current case does not involve a criminal defendant’s 
Sixth Amendment rights, as does Gaudin, it does involve a factual situa- 
tion which is more analogous to TSC Industries, McLanahan, and even 
Gaudin, than it is to Kungys. Not only does this case raise the question 
of whether the trial judge or the jury should consider the question of ma- 
teriality, but, as discussed below, it also involves a defendant’s (Seventh 
Amendment) constitutional right to be tried before a jury. Thus, this 
Court finds that Kungys neither requires a general distinction between 
how the issue of materiality is handled in civil cases and criminal cases, 
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nor does it lead the Court to conclude that TSC Industries, McLanahan, 
and Gaudin are inapplicable to the case at bar.!? 

In light of the foregoing, this Court finds that although Gaudin was 
decided in the context of a criminal prosecution, the Supreme Court’s 
statements concerning materiality and mixed questions of fact and law 
in this case (as well as its statements in T'SC Industries and McLana- 
han) provide guidance for appropriate civil, as well as criminal, actions. 
In regard to the case at bar, these cases demonstrate that the issue of ma- 
teriality should be placed before a civil jury, unless special circum- 
stances require otherwise. Do such “special circumstances” exist in this 
case? The Court does not believe so. 


C 


PLAINTIFF HAS Not IDENTIFIED ANY COMPELLING POLICY REASON FOR 
KEEPING THE ISSUE OF MATERIALITY FROM A JURY. 


During oral argument, Plaintiffargued that, notwithstanding the Su- 
preme Court’s statements concerning mixed questions of fact and law, 
as a matter of policy misstatements concerning the price of imported 
merchandise should always be considered “material” for purposes of 
19 U.S.C. § 1592(a)(1). According to Plaintiff, even a misstatement of 
$.01 would be “material” under 19 U.S.C. § 1592(a)(1), insofar as it 
would have a natural tendency to influence Customs’ appraisement of 
imported merchandise. Thus, Plaintiff argued, because a false represen- 
tation of value, no matter how small, will always have a natural tenden- 
cy to influence, or be capable of influencing, Customs’ decision-making 
concerning a determination that it is required to make, Gaudin’s dis- 
cussion of mixed questions of law and fact is inapplicable. 

While, in most circumstances, a reasonable fact-finder might find 
that a failure to accurately report purchase price is “material” for pur- 
poses of 19 U.S.C. § 1592(a)(1), it need not always do so. Even if there is 
no dispute as to the underlying historical facts of “what decision Cus- 


12 To further support its argument that Gaudin is inapplicable to civil cases, Plaintiff cites to Hervey v. Estes, 65 F.3d 
784 (9th Cir. 1995) and United States v. First Dakota National Bank, 963 F. Supp. 855 (D. S.D. 1997), aff'd 137 F.3d 1077 
(8th Cir. 1998). The Court believes that these cases do not support Plaintiff's argument. 

Although Hervey did hold Gaudin to be inapplicable to the mixed law and fact question with which it was presented, 
Hervey’s holding was made in regard to a claim of qualified immunity. Questions of qualified immunity are often 
treated as preliminary questions that, though possessing factual elements, are to be decided by courts. See Hunter v 
Bryant, 502 U.S. 224, 228 (1991) (“Immunity ordinarily should be decided by the court long before trial.”). Further, and 
as Defendant correctly observes, “Hervey must be considered in the light of Fecht, decided during the same time frame, 
in which the Ninth Circuit did apply Gaudin and held that materiality should be determined by the jury.” Defendant’s 
Response at 9 n.6 (citing Fecht v. Price Co., 70 F.3d 1078, 1080-81 (9th Cir. 1995)). Although Plaintiff tries to distinguish 
Fecht as falling within a “long line of securities fraud cases” which, following TSC Industries, “has stood for the general 
proposition that materiality in the securities fraud context is a matter for the jury,” Plaintiff's Reply at 8 n.6, Plaintiff 
has failed to identify why “materiality in the securities fraud context” constitutes a special or exceptional context 
Nothing in the Supreme Court’s general analysis of materiality in TSC Industries requires such a limited interpreta- 
tion, nor would such a limited view of TSC Industries be consistent with the Supreme Court’s citation to that case in 
Gaudin. 

In First Dakota, the district court granted the defendants’s motion for judgment notwithstanding the verdict after 
trial, ruling that, as a matter of law, the existence of an IRS audit was not material to the defendant’s acquisition of a 
bank. First Dakota, 963 F. Supp. at 858. This holding, however, was premised on the facts before the trial court (i.e., the 
trial judge found that no reasonable juror could have found the IRS audit to be material). By allowing the issue of mate- 
riality to go to the jury in the first place, and by subsequently directing a verdict concerning materiality based on the 
facts of the case, the court actually accepted the proposition that the ultimate issues of materiality should be reserved 


for the trier of fact, unless a lack of a legally sufficient evidentiary basis entitles a party toa directed verdict as a matter 
of law. 
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toms was trying to make?” and “what statement was made?”,!* a deter- 
mination of materiality under 19 U.S.C. § 1592(a)(1) will still require a 
decision-maker to draw inferences from these facts to determine wheth- 
er certain representations or omissions had “‘a natural tendency to in- 
fluence, or [were] capable of influencing, the decision of [Customs] in 
making a determination required to be made.’” Daewoo, 12 CIT at 894, 
696 F. Supp. at 1540 (quoting Rockwell, 10 CIT at 42, 628 F. Supp. at 
210). Cf TSC Industries, 426 US. at 450 & n.12 (analogizing the “rea- 
sonable shareholder” standard in securities litigation to the “reason- 
able man” standard in negligence cases and stating that such inquiries 
are “peculiarly ones for the trier of fact”). 

The Court does not agree with, and is disturbed by the proposition 
that, no reasonable jury could find ade minimis misstatement of $.01 to 
be immaterial under 19 U.S.C. § 1592(a)(1). Ajury could reasonably con- 
clude that, although the misstatement was both “false” and “negli- 
gent,” it had no practical capacity to influence a decision concerning the 
assessment of import duties, the collection of import figures, an assess- 
ment of GSP eligibility, or any other determination that Customs is re- 
quired to make. Similarly, in the case at bar, Defendant has indicated 
that, at trial, it will introduce expert testimony to the effect that the De- 
fendant’s alleged price overstatements could not even have had the po- 
tential to affect Customs’ administration of the GSP. See Defendant’s 
Response at 14-15. Such evidence, if credible, could well lead a reason- 
able jury to find that Defendant’s alleged overstatements of price were 
not “material” in regard to this program.!* Cf; Uchimura, 125 F.3d at 


1285 (holding, in regard to 26 U.S.C. § 7206(1) (filing of materially false 
tax returns), that “just because a jury usually would agree with such a 
statement [that any failure to report income is material] does not mean 
that a jury must agree with it, as a matter of law”). 

Furthermore, the interpretation proposed by Plaintiff would eviscer- 
ate the materiality element of 19 U.S.C. § 1592(a)(1), insofar as it ap- 
plied to misstatements of value. According to Plaintiff, the fact that 


13 Whether or not these historical facts are in dispute does not appear to change the appropriateness of having ajury 
decide the issue of materiality. See TSC Industries, 426 U.S. at 450 (“The issue of materiality may be characterized as a 
mixed question of law and fact, involving as it does the application of a legal standard to a particular set of facts. In 
considering whether summary judgment on the issue is appropriate, we must bear in mind that the underlying objective 
facts, which will often be free from dispute, are merely the starting point for the ultimate determination of materiality. 
The determination requires delicate assessments of the inferences a ‘reasonable shareholder’ would draw from a given 
set of facts and the significance of those inferences to him, and these assessments are peculiarly ones for the trier of fact 
Only if the established omissions are ‘so obviously important to an investor, that reasonable minds cannot differ on the 
question of materiality’ is the ultimate issue of materiality appropriately resolved ‘as a matter of law’ by summary judg- 
ment.”) (quoting Johns Hopkins Univ. v. Hutton, 422 F.2d 1124, 1129 (4th Cir. 1970)) (footnotes omitted) (emphasis 
added). But see United States v. Klausner, 80 F.3d 55, 60 (2nd Cir. 1996) (distinguishing Gaudin in the context of acrimi- 
nal conviction for tax evasion and fraud on the grounds that, unlike the situation in Gaudin, factual determinations as 
to “what statement was made” and “what decision the agency [was] trying to make” were not in dispute.). The Second 
Circuit’s approach in Klausner for deciding whether the issue of materiality should be submitted to a jury has been 
expressly rejected by the Ninth and Eleventh Circuits. See Uchimura, 125 F.3d at 1286 n.6 (rejecting Klausner and 
stating that “[c]ase-by-case determinations of whether materiality is a question of law or fact are clearly foreclosed by 
Gaudin”); United States v. Neder, 136 F.3d 1459, 1464-65 (11th Cir. 1998), aff'd in part and rev'd in part, 110S. Ct. 1827 
(1999); see also United States v. McGuire, 79 F.3d 1396, 1400-01 (5th Cir. 1996) (materiality of defendant’s false tax 


information should have been submitted to jury), rev'd on other grounds on reh’g in banc, 99 F.3d 671 (1996); accord 
United States v. DiRico, 78 F.3d 732, 735-36 (1st Cir. 1996). 


14 The Court references Defendant’s proposed expert testimony only by way ofillustration, and does not address the 


issue of whether Plaintiff would have been entitled to partial summary judgment had such a motion been properly 
presented. 
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Congress has charged Customs with collecting import statistics based 
on the declared value of merchandise demonstrates that the import 
price of merchandise is always material. Had Congress desired such a 
per se rule, it could have easily written the statute to reflect this fact. 
That Congress did not do so, however, further indicates that the ques- 
tion of materiality is fact-dependent, even when allegedly false state- 
ments of value are at issue. 

In short, Plaintiff's policy argument does not require the Court to de- 
part from the general standards laid down in T'SC Industries, McLana- 
han and Gaudin, and treat the issue of materiality in this case as a 
matter of law for the Court to decide.!* While misstatements of value 
will often be highly material on their face, the Court is loath to create a 
per se rule that such misstatements are material in every case. Rather, 
and in accordance with the standards stated above, it is more appropri- 
ate to present to the jury the initial question of whether a misstatement 
of value is “material” under 19 U.S.C. § 1592(a)(1). Only upon an ap- 
propriate and properly supported motion for summary judgment or a di- 
rected verdict, addressed to the particular facts at issue, should the 
Court remove this determination “as a matter of law” from the prove- 
nance of the jury. 


D 


SEVENTH AMENDMENT POLICY FAVORS HAVING A JURY, AND Not THE 
CourRT, DECIDE THE ISSUE OF MATERIALITY IN THIS CASE. 


In light of the foregoing, the Supreme Court’s analysis of mixed law 
and fact questions in Gaudin, TSC Industries, and McLanahan appears 
to affirmatively resolve the question of whether the materiality deter- 
mination under 19 U.S.C. § 1592(a)(1) should be submitted toa civiljury 
in the first instance. It is also important to note, however, that allowing a 
jury to decide the issue of materiality under 19 U.S.C. § 1592(a)(1) is 
consistent with, and supported by, the long-line of Seventh Amendment 
cases which have sought to preserve a defendant’s right to ajury trial in 
applicable civil contexts. 

The Seventh Amendment preserves a defendant’s right to ajury trial 
of all “[s]uits at common law,” including enforcement actions brought 
by the government (as in the present case) for civil penalties. Tull v. 
United States, 481 U.S. 412 (1987). In accordance with this right, it has 
been long accepted that “[mJaintenance of the jury as a fact-finding 
body is of such importance and occupies so firm a place in our history 
and jurisprudence that any seeming curtailment of the right to a jury 


15 Nor, does it appear, that any other policy concern requires such an outcome. Although, as discussed above, the 
Supreme Court has indicated that mixed questions of law and fact have “typically” been resolved by juries, Gaudin, 515 
US. at 512, in his concurrence Chief Justice Rehnquist made clear that there are “other mixed questions of law and fact 
[which] remain the proper domain of the trial court,” Jd. at 525, and listed as such “other” mixed questions “[p]relimi- 
nary questions in a trial regarding the admissibility of evidence, the competency of witnesses, the voluntariness of con- 
fessions, the legality of searches and seizures, and the propriety of venue.” Id. at 525-26 (citations omitted). 

By its plain language, § 1592(a)(1) itself makes clear that the question of materiality, like those of “negligence,” 
“fraud” and whether Defendant’s representations were “false,” is an essential element the government must demon- 
strate in order to prevail under § 1592(a)(1). Thus, the Court is unaware of (and Plaintiff has not identified) any policy 
concerns, such as shielding the jury from unreliable evidence, that would lead it to take this question away from the 
jury. 
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trial should be scrutinized with the utmost care.” Dimick v. Schiedt, 293 
US. 474, 486 (1935); see also Byrd v. Blue Ridge Rural Electric Coop., 
356 U.S. 525, 537 (1958) (“An essential characteristic of [the federal judi- 
cial] system is the manner in which, in civil common-law actions, it dis- 
tributes trial functions between judge and jury and, under the 
influence—if not the command—of the Seventh Amendment, assigns 
the decisions of disputed questions of fact to the jury.”) (footnote 
omitted). Consistent with these admonishments, the Supreme Court 
has construed the Seventh Amendment’s right to jury trial liberally, rec- 
ognizing the prominence of this right in a wide-range of contexts. See, 
e.g., Ross v. Bernhard, 396 U.S. 531 (1970) (finding a right to jury trial in 
a shareholder’s derivative suit, a type of action.traditionally brought in 
courts of equity, because the plaintiff's case presented legal issues of 
breach of contract and negligence); Simler v. Conner, 372 U.S. 221, 222 
(1963) (“[T]he right to a jury trial in the federal courts is to be deter- 
mined as a matter of federal law in diversity as well as other actions.”); 
Beacon Theaters v. Westover, 359 U.S. 500 (1959) (holding that only un- 
der imperative circumstances can a defendant’s 7th Amendment right 
to jury trial be lost through prior determination of equitable claims). 

In light of this precedent, the Court finds that this strong “federal 
policy favoring jury decisions of disputed fact questions,” Byrd, 356 U.S. 
at 538, further favors having ajury determine the issue of materiality in 
this case. There appears to be no debate that the Seventh Amendment 
gives Defendant a right to a jury trial with respect to its liability under 
19 U.S.C. § 1592(a)(1).!6 In Tull, the Supreme Court made clear that a 
civil penalty suit brought by the government is analogous to a common 
law “action in debt,” for which the Seventh Amendment preserves a de- 
fendant’s right to a jury trial, 481 U.S. at 418-19 (“Actions by the Gov- 
ernment to recover civil penalties under statutory provisions therefore 
historically have been viewed as one type of action in debt requiring trial 
by jury.”). Given this right, and in consideration of the Supreme Court’s 
repeated warning that “any seeming curtailment of the right to a jury 
trial should be scrutinized with the utmost care,” Dimick, 293 US. at 
486, the Court finds that the policy foundations of the Seventh Amend- 
ment strongly support jury determinations of mixed questions of law 
and fact, such as the question of materiality under § 1592(a)(1).17 


16 Although the parties dispute whether Defendant has a right to have a jury determine an appropriate penalty (if 
necessary), the government conceded during oral argument that Defendant has a Seventh Amendment right to have a 
jury determine his liability under 19 U.S.C. § 1592(a)(1). 


** Although the Seventh Amendment may not specifically provide Defendant with a right to have the materiality of 
his representations decided by a jury (partaking, as it does, of a mixed question of fact and law), a determination of 
whether Defendant’s representations were “material” entails the same analysis as that required to determine whether 
Defendant's statements were “false” or whether Defendant’s actions were “negligent.” As does much of the common 
law, these determinations call upon a decision-maker to draw inferences and make conclusions based upon a set of facts 
(which may or may not be in dispute) and upon a specific legal standard (the role of courts is to provide that standard). 
Given the similar analytical basis, reasonable inference implies similar treatment. 
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IV 
CONCLUSION 


For the foregoing reasons, the Court finds (a) that the question of 
whether Defendant’s allegedly false representations were “material” is 
a mixed question of law and fact which, in accordance with TSC Indus- 
tries, McLanahan and Gaudin, should be decided by the trier of fact; and 
(b) that having a jury decide the issue of materiality under 19 U.S.C. 
§ 1592(a)(1) is consistent with Defendant’s Seventh Amendment right 
to have a jury decide disputed factual questions. Accordingly, the Court 
denies Plaintiff's Motion In Limine. 


(Slip Op. 99-108) 
SAVE DOMESTIC OIL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 99-09-00558 


{Motions of API Ad Hoc Free Trade Committee; Saudi Arabian Oil Company; Petroleos 
de Venezuela, S.A. and CITGO Petroleum Corporation; and Petréleos Mexicanos, PM.I. 
Comercio Internacional S.A. de C.V., and PEMEX Exploracion y Produccién for leave to 
intervene as parties defendant granted; Motions of Mobil Corporation, Exxon Corpora- 
tion, Shell Oil Company, Texaco Inc., Chevron Corporation, and BP Amoco for leave to in- 
tervene as parties defendant denied; Motion of Trifinery Petroleum Services for leave to 
file a brief amicus curiae denied. ] 


(Dated October 12, 1999) 


Wiley, Rein & Fielding (Charles Owen Verrill, Jr. and John P Quinn) for the plaintiff. 

David W. Odgen, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (A. David Lafer and 
Lucius B. Lau) for the defendant. 

Dewey Ballantine LLP (Harry L. Clark and Bradford L. Ward) for API Ad Hoc Free 
Trade Committee. 

Sharretts, Paley, Carter & Blauvelt, RC. (Ned H. Marshak) for Mobil Corporation. 
Covington & Burling (Harvey M. Applebaum and David R. Grace) for Exxon Corpora- 
tion. 

Vinson & Elkins (Theodore W. Kassinger, Alden L. Atkins and Greta L.H. Lichtenbaum) 
for Shell Oil Company. 

King & Spalding (Joseph W. Dorn and Duane W. Layton) for Texaco Inc. 

deKieffer & Horgan (J. Kevin Horgan and Peter L. Sultan) for Chevron Corporation. 

Barnes, Richardson & Colburn (Robert E. Burke and Brian F. Walsh) for BP Amoco. 

White & Case (Carolyn B. Lamm) for Saudi Arabian Oil Company. 

Shearman & Sterling (Thomas B. Wilner, Jeffrey M. Winton, Michael J. Chapman and 
Perry S. Bechky) for Petroleos de Venezuela, S.A. and CITGO Petroleum Corporation. 

O’Melveny & Myers, LLP (Michael A. Meyer) for Petréleos Mexicanos, PM.I. Comercio 
Internacional S.A. de C.V.,, and PEMEX Exploracién y Produccién. 

Baker, Donelson, Bearman and Caldwell (Charles R. Johnson, Jr. and Doreen M. 
Edelman) for Trifinery Petroleum Services. 


MEMORANDUM AND ORDER 


AQUILINO, Judge: The plaintiff commenced this action on September 
7, 1999 by filing asummons and complaint in re Dismissal of Antidump- 
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ing and Countervailing Duty Petitions: Certain Crude Petroleum Oil 
Products From Iraq, Mexico, Saudi Arabia, and Venezuela, 64 Fed.Reg. 
44,480 (Aug. 16, 1999). Jurisdiction is alleged to exist pursuant to 
19 U.S.C. §1516a(a)(1)(A) and 28 U.S.C. §1581(c). 

The court is now in receipt of an amended complaint, which has not 
been filed in compliance with the rules of practice. That is, the plaintiff 
purports to rely on CIT Rule 15(a) “as a matter of course, [to] amend[] 
the Complaint filed on September 7, 1999”. But the amended pleading is 
dated September 30, 1999, and has been deemed filed as of that date 
(pursuant to CIT Rule 5(e)), while Rule 15(a) provides in pertinent part: 


A party may amend the party’s pleading once as a matter of 
course at any time before a responsive pleading is served or, if the 
pleading is one to which no responsive pleading is permitted and the 
action has not been noticed for trial, the party may so amend it at 
any time within 20 days after it is served. Otherwise a party may 
amend the party’s pleadings only by leave of court or by written 
consent of the adverse party; * * *. 


Since 28 U.S.C. §1581(c) is the pleaded jurisdictional predicate of this ac- 
tion, no answer to the complaint is permitted herein according to CIT 
Rule 7(a), which thereby implicates the foregoing 20-day restriction on 
amendment without leave of court or consent of adverse parties. Appar- 
ently, neither was sought by the plaintiff prior to its attempted formal 
filing. 

As for adverse parties, commencement of this action has brought 
forth a number of what can only be characterized as perfunctory mo- 
tions for leave to intervene as parties defendant pursuant to CIT Rule 
24(a)!. The first such motion has been filed by the API Ad Hoc Free 
Trade Committee, appended to which is the Form 13 disclosure state- 
ment called for by the Practice Comment to Rule 24, to wit: 


The API Ad Hoc Free Trade Committee is comprised of the fol- 
lowing crude petroleum oil producers: Atlantic Richfield Corpora- 
tion (ARCO), BHP Petroleum (Americas) Inc., BP Amoco, 
Burlington Resources, Chevron Corporation, Conoco Inc., Exxon 
Corporation, Fina, Inc., Kerr-McGee Corporation, Marathon Oil 
Company, Mobil Corporation, Murphy Oil Corporation, Occidental 
Petroleum Corporation, Phillips Petroleum Company, Shell Oil 
Company, and Texaco Inc. 


The sum and substance of its motion is stated to be as follows: 


2. The applicant represents domestic producers of certain crude 
petroleum oil products, was a party to the proceeding before the 
U.S. Department of Commerce, and is an interested party within 
the meaning of 19 U.S.C. §1677(9)(E). The applicant, therefore, has 
standing to appear and be heard as a party in interest before this 
Court pursuant to 19 U.S.C. §1516a(d) and may intervene as a mat- 
ter of right pursuant to 28 U.S.C. §2631(j)(1)(B). 


a Consistent with the current, unique approach to actions of this kind, Rule 24(c) requires that all motions for leave 
to intervene in an action as of right per Rule 24(a) or by permission viz. 24(b) be accompanied by a pleading setting forth 
the claim or defense for which intervention is sought “[e]xcept in an action described in 28 U.S.C. §1581(c).” 
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While this representation may satisfy the base requirements of the rule, 
the movant does not address any of plaintiff's averments, most specifi- 
cally at this nascent-but-important stage of this action those regarding 
its raison d’étre and relationship to its member “integrated producers”, 
some of which the plaintiff alleges merely mimicked Committee argu- 
ments made to the International Trade Administration, U.S. Depart- 
ment of Commerce. 

Be that administrative process as it was, the following listed Commit- 
tee members have interposed their own motions for leave to intervene 
herein as of this date: Mobil Corporation, Exxon Corporation, Shell Oil 
Company, Texaco Inc., Chevron Corporation, and BP Amoco. None of 
them reveals either its relationship to the Committee and/or to other 
members’, or its particular position on any of plaintiff's allegations and 
thus how such position relates to that of the Committee or to other par- 
ties in opposition to the plaintiff. In other words, this court has no basis 
at the moment for determining how intervention of individual Ad Hoc 
Committee members will not be redundant—and thus of assistance in 
the expeditious disposition of this action. 

In addition to the foregoing would-be parties, to date Saudi Arabian 
Oil Company, Petroleos de Venezuela, S.A. and CITGO Petroleum Cor- 
poration, and Petréleos Mexicanos, PM.I. Comercio Internacional S.A. 
de C.V. and PEMEX Exploracion y Producci6én have interposed motions 
for leave to intervene as parties defendant pursuant to CIT Rule 24(a), 
while Trifinery Petroleum Services has moved for leave to file a brief 
amicus curiae. 

As filed, the latter does not adequately inform the court of Trifinery’s 
position on any of the issues raised by the plaintiff. The same must be 
said of the other three motions, which nonetheless are in basic conformi- 
ty with the rules of practice as presently in effect and which are on behalf 
of entities not disclosed to be members of the API Ad Hoc Free Trade 
Committee or otherwise claimed to be represented herein. Ergo, those 
three motions to intervene, as well as that of that Committee, can be, 
and they hereby are, granted. 

The motions for leave to intervene on behalf of Mobil Corporation, 
Exxon Corporation, Shell Oil Company, Texaco Inc., Chevron Corpora- 
tion, and BP Amoco are hereby denied, without prejudice to renewal by 
each upon showing which positions on the issues raised by the plaintiff 


are not susceptible of adequate representation herein by their Ad Hoc 
Committee. 


2 The court notes in passing that Exxon Corporation and Mobil Corporation have agreed to merge, which reportedly 
has been approved by their respective stockholders. See, eg., Stockholders Approve Exxon-Mobil Merger, N.Y. Times, 
May 28, 1999, at C2, col. 5. Cf. A. Salpukas, It’s Official: BP Is Planning to Buy ARCO, N.Y. Times, April 2, 1999, at C1, 
col. 5. 

3 Hence, it should be, and hereby is, denied, albeit without prejudice to acceptable renewal. The motion does claim 
that “Trifinery is a major importer of crude petroleum from Venezuela” which “could be adversely affected by this 
Court’s decision to remand this matter to the Department of Commerce.” Suffice it to report at this stage of proceeding 
that Petroleos de Venezuela, S.A. claims to be 


a Venezuelan producer and exporter of the subject merchandise, and CITGO is a U.S. importer of the subject mer- 
chandise. They clearly qualify as interested parties under the statutory definitions. 


Consent Motion of Petroleos de Venezuela, S.A. and CITGO Petroleum Corporation to Intervene, p. 3 n. 1. 
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The Clerk of the Court is hereby directed to return to counsel plain- 
tiff’s First Amended Complaint as not presented in conformity with the 
Rules, and also to forward promptly copies of this court’s decision to all 
firms implicated by plaintiff's pleadings. 


(Slip Op. 99-109) 
DAIMLER CHRYSLER CORP, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 99-03-00178 
(Dated October 14, 1999) 


Barnes, Richardson & Colburn (Lawrence M. Friedman and Robert F: Seely, Esqs.) for 
plaintiff. 

David W. Ogden, Acting Assistant Attorney General, Civil Division, U.S. Department of 
Justice; Joseph I. Liebman, Attorney in Charge, International Trade Field Office (Saul 
Davis, Senior Trial Counsel), for defendant. 


MEMORANDUM OPINION AND ORDER 


WATSON, Senior Judge: In this civil action, plaintiffs contest the denial 
by the United States Customs Service of American Goods Returned 
treatment pursuant to subheading 9802.00.80 of the Harmonized Tariff 
Schedule of the United States (“HTSUS”) for certain sheet metal com- 
ponents exported to Mexico from the United States and used in the as- 
sembly of motor vehicles. The action is before the court under 28 U.S.C. 
§ 1581(a). 

Currently before the court is plaintiff's motion to stay discovery by de- 
fendant pending defendant’s answer to the complaint and the resolu- 
tion of an anticipated motion for summary judgment. 

From the papers before the court, it appears that plaintiff filed a com- 
plaint on July 30, 1999, which has not yet been answered by defendant, 
as required by the court’s rules. It further appears that on August 25, 
1999 defendant served plaintiff with extensive discovery interrogato- 
ries and request for production of documents. 

Plaintiffby its current motion seeks to stay responding to defendant’s 
discovery (for various periods depending upon several possible scenar- 
ios), because without defendant’s answer, plaintiff may not file a motion 
for summary judgment and cannot assess the relevance of certain facts 
sought to be discovered by defendant’s interrogatories, and because at 
this juncture the factual issues to be litigated in this case are not defined 
by an answer to the complaint. Plaintiff further alleges that while the 
precise issue in this case was previously resolved in two cases, both de- 
cided against plaintiff (Chrysler Corp. v. United States, 19 CIT 353 
(1995), aff'd 86 F.3d 1173 (1996), cert. denied 519 U.S. 823 (1996); and 
General Motors Corp. v. United States, 976 F.2d 716 (Fed. Cir. 1992)), its 
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motion for summary judgment will rely on the more recent decision of 
the Supreme Court in United States v. Haggar Apparel Co., 119 S. Ct. 
1392 (1999). Plaintiff posits that Haggar “has clarified the law with re- 
spect to the proper interpretation of tariff item [sic] 9802.00.80 to sucha 
degree that this case may be resolved on a motion for summary judg- 
ment.” 

Defendant states that it served pre-answer discovery on plaintiff be- 
cause, while it recognized that the issues appeared identical to those 
previously litigated in the above-cited Chrysler case, defendant wished 
to determine whether there were any distinguishing material facts in 
this case. However, defendant admits that it now knows those counts 
and contentions of the complaint that its does not dispute and those con- 
tained in the complaint that are in dispute, for which it now wishes to 
seek discovery before filing an answer. Significantly, however, defen- 
dant, neither states that it would be unable file an answer to the com- 
plaint without first engaging in the discovery now sought with regard to 
the disputed matters, nor shows how a delay in discovery until after the 
case is at issue would be prejudicial in any manner. 

While defendant clearly has a right to conduct discovery with regard 
to the matters raised in the complaint that it disputes, defendant has not 
established any need for the discovery now sought in order to file its an- 
swer to the complaint. An answer by defendant may significantly help to 
clarify what material and relevant facts, if any, are still in dispute with 
respect to the application of subheading 9802.00.80, HTSUS, to the sub- 
ject merchandise, and the extent to which the discovery presently 
sought by defendant is relevant to the legal issues or any factual issues. 
Fundamentally, stays of proceedings are within the sound discretion of 
the court. See Eastalco Aluminum Co. v. United States, 15 CIT 32,33, 
757 F Sup. 1422, 1423-24 (1991). 

Under all the facts and circumstances, particularly the prior litigation 
of virtually identical issues now before the court and no showing of 
prejudice to defendant by a delay in discovery, the court concludes that a 
stay of discovery is warranted pending an answer to the complaint, is- 
suance of a post-assignment scheduling order pursuant to USCIT Rule 
16(b), and/or a discovery conference and order pursuant to USCIT Rule 
26(f), after which discovery by the parties would proceed in accordance 
with such orders as the court may enter. 
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(Slip Op. 99-110) 


HEARTLAND By-PRODUCTS, INC., PLAINTIFF v. UNITED STATES OF AMERICA, 
DEFENDANT, AND UNITED STATES BEET SUGAR ASSOCIATION, DEFENDANT: 
INTERVENOR 


Court No. 99-09-00590 
[Plaintiff's Motion for Judgment Upon an Agency Record granted. ] 


(Decided October 19, 1999) 


Mayer, Brown & Platt (Simeon M. Kriesberg, Kathryn Schaefer, Andrew A. Nicely), and 
Serko & Simon (David Serko, Daniel J. Gluck) for Plaintiff. 

David W. Ogden, Acting Assistant Attorney General; Joseph I. Liebman, Attorney-in- 
Charge, International Trade Field Office; Commercial Litigation Branch, Civil Division, 
Department of Justice (Aimee Lee); Karen P Binder, Office of Assistant Chief Counsel, In- 
ternational Trade Litigation, Customs Service, (Yelena Slepak) and Allan Martin, Asso- 
ciate Chief Counsel, Customs Service, (Ellen Daly), of counsel, for Defendant. 

Wilmer, Cutler & Pickering (Lewis J. Liman, Robert C. Cassidy, Jr.), for Defendant-In- 
tervenor. 


OPINION 
I. INTRODUCTION 
BARZILAY, Judge: This matter is before the court pursuant to Plain- 
tiffs Motion for a Preliminary Injunction or in the alternative, for Judg- 


ment Upon an Agency Record pursuant to USCIT R. 56.1.! Plaintiff 
seeks pre-importation review of a ruling issued by the United States 


Customs Service (“Customs”) revoking a prior classification ruling is- 
sued to Plaintiff. See Revocation of Ruling Letter and Treatment Relat- 
ing to Tariff Classification of Certain Sugar Syrups, 33 Cust. Bull. No. 
35/36 at 41 (Sept. 8, 1999) (“Final Notice”). The court exercises jurisdic- 
tion pursuant to 28 U.S.C. § 1581(h) (1994).? 


II. BACKGROUND 


Plaintiff, a sugar refiner, imports sugar syrup from Canada and re- 
fines the syrup into liquid sucrose. The sugar syrup is derived from sug- 
ar cane and sugar beets and contains more than six percent soluble 
non-sugar solids. Before undertaking business operations, Plaintiff 
sought an advance ruling from Customs pursuant to the provisions of 19 


10n September 22, 1999, the Court heard oral argument on an Order to Show Cause why an expedited briefing 
schedule on Plaintiff's Motion for a Preliminary Injunction should not issue. Following negotiations, the parties agreed 
to deem Plaintiff's Motion for a Preliminary Injunction as one for Judgment Upon an Agency Record as well (“Pl.’s 
Br.”). Pursuant to the parties’ agreement, on September 24, the court entered an extremely expedited briefing sched- 
ule which was designed to allow a final determination on the merits by October 15. On October 14, 1999, the Court 
heard oral argument on the merits and issued a ruling from the bench following the hearing. This opinion further ex- 
plains the reasons for the decision. 


2 Plaintiff moved to strike the Declaration of David Williams, Def.’s Mot. To Dismiss and Mem. in Supp. of the United 
States’ Resp. in Opp’n to Pl.’s Mot. For J. on the Agency R., and/or in the Alternative, Mot. For Prelim. Inj., and in Sup- 
port of the United States’ Mot. To Dismiss the Action at Attachment 1 (“Def.’s Br.”), and the Declaration of Jeffrey Ro- 
binson, Def:-Intervenor’s Mem. in Supp. of its Mot. To Dismiss and in Opp’n to Pl.’s Mot. For a Prelim. Inj and to Pl.’s 
Mot. For J. on the Agency R. at Annex 24 (“Def.-Intervenor’s Br.”), since they were not part of the agency record. To the 
extent the Court considers these submissions it does so narrowly and not as support or explanation for the agency’s 
decision. Accordingly, Plaintiff's motion is denied. Plaintiff has also requested attorney’s fees, expenses and court costs 
under the Equal Access to Justice Act, 28 U.S.C. § 2412 (1994). The Court finds this request premature at the present 
time, see 28 U.S.C. § 2412(d)(1)(B), and thus does not address it. 
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C.ER. § 177 (1995).2 On May 15, 1995, Customs issued New York Ruling 
Letter (““NYRL’) 810328 classifying the merchandise under subheading 
1702.90.40 of the Harmonized Tariff Schedule of the United States 
(“HTSUS”) (1995)4, with a .7 cents per liter general rate of duty anda .2 


3 The general provision, 19 C.FR. 177.1, provides: 


It is in the interest of the sound administration of the Customs and related laws that persons engaging in any 
transaction affected by those laws fully understand the consequences of that transaction prior to its consumma- 
tion. For this reason, the Customs Service will give full and careful consideration to written requests from import- 
ers and other interested parties for rulings or information setting forth, with respect to a specifically described 
transaction, a definitive interpretation of applicable law, or other appropriate information. Generally, a ruling may 
be requested under the provisions of this part only with respect to prospective transactions—that is, transactions 
which are not already pending before a Customs Service office by reason of arrival, entry, or otherwise. 

Id. A ruling letter is defined as “a ruling issued in response to a written request therefor and set forth in a letter ad- 

dressed to the person making the request or his designee.” Jd. at 177.1(d)(1). 

The person requesting the ruling is to submit the request in the form of a letter. See 19 C.FR. 177.2(a). Letters re- 

questing classification must comport with the provisions of 19 C.FR. 177.2(b)(2)(ii), which in relevant part state: 
If the transaction involves the importation of an article for which a ruling as to its proper classification under the 
provisions of the Harmonized Tariff Schedule of the United States is requested, the request for a ruling should 
include a full and complete description of the article and whenever germane to the proper classification of the ar- 
ticle, information as to the article's chief use in the United States, its commercial, common, or technical designa- 


tion, and, where the article is composed of two or more materials, the relative quantity (by weight and by volume) 
and value of each 


Id. 
4 The provisions of the HTSUS at issue are as follows: 


General Rules of Interpretation 


Classification of goods in the tariff schedule shall be governed by the following principles: 
1. The table of contents, alphabetical index, and titles of sections, chapters and sub-chapters are provided for 


ease of reference only; for legal purposes, classification shall be determined according to the terms of the headings 


and any relative section or chapter notes and, provided such headings or notes do not otherwise require, according 
to the following provisions|.] 


* ~ * 7 * - * 


6. For legal purposes, the classification of goods in the subheadings of a heading shall be determined according to 
the terms of those subheadings and any related subheading notes and, mutatis mutandis, to the above rules, on the 


understanding that only subheadings at the same level are comparable. For the purposes of this rule, the relative 
section, chapter and subchapter notes also apply, unless the context otherwise requires. 


Chapter 17 
Additional U.S. Notes 


* * * - * « * 


_ 5. [The aggregate a of sugars, syrups and molasses entered, or withdrawn from warehouse for consump- 
tion * * * during any fiscal year, shall not exceed in the ag; a an amount (expressed in terms of raw value), not 
less that 22,000 metric tons, as shall be established by the Secretary [of Agriculture]. 


Heading/Subheading Article Description 

1702 Other sugars, including chemically pure lactose, maltose, glucose and fructose, in solid 
form; sugar syrups not containing added flavoring or coloring matter; artificial honey, 
whether or not mixed with natural honey; caramel: 


* * * * . - * 


1702.90 Other, including invert sugar: 
Derived from sugar cane or sugar beets: 
Containing soluble non-sugar solids (excluding any foreign substances that may 


have been added or developed in the product) equal to 6 percent or less by weight of 
the total soluble solids: 


* * * * * 


1702.90.10 Described in additional U.S. note 5 to this chapter and entered pursuant to its provi- 
sions 
1702.90.20 Other! 


* 
1702.90.40 Other 

* * - 
1See subheadings 9904.17.08-9904.17.16. 


* * 2 * - 


9904.17.08 Sugars, syrups and molasses, provided for in subheadin[{g] 1702.90.20: 
If entered during the effective period of safeguards based upon value: 


~ * . 


9904.17.16 


* * 


If entered during the effective period of safeguards based upon quantity announced by 
the Secretary of Agriculture 
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cents per liter special rate of duty ifthe goods qualify as North American 
Free Trade Agreement (“NAFTA”) originating goods. Administrative 
Record File I, Doc. 3 (“AR I(3)”). 

Plaintiff began its refining operations in the middle of 1997. The pro- 
cess Plaintiff uses to refine the sugar syrup into liquid sucrose, while 
proprietary, may be described in general terms. Before arriving in the 
United States, the sugar syrup is manufactured according to Heart- 
land’s specifications. The process involves adding raw granular sugar, 
dry form sucrose, to molasses. Water is added and the material is then 
heated and agitated dissolving the dry form sucrose and forming a defin- 
able, homogeneous sugar syrup. See AR 1(26) at 3. After being trans- 
ported to the plant in Taylor, Michigan, the syrup is pumped into storage 
tanks and the following steps occur. First, the syrup is placed in a vacu- 
um pan to induce the crystallization of sucrose. Next, the massecuite, a 
slurry of crystals and syrup, is subjected to centrifugal force to separate 
the crystals from the syrup. Finally the crystals are subjected to a num- 
ber of steps making them suitable to sell as liquid sucrose for use in the 
production of cereal, ice cream, candy and other food applications. The 
sucrose content of the liquid sucrose is several percentage points higher 
than the syrup in its condition as imported. Some of the residue, which is 
molasses, is sold for use in animal feed, some is lost in the process and 
some is returned to Canada. 

On January 14, 1998, Defendant-Intervenor, United States Beet Sug- 
ar Association, filed a petition with Customs under 19 U.S.C. § 1516, 
suggesting alternatively that Customs had the option to proceed under 
19 U.S.C. § 1625, seeking reclassification of the sugar syrup.° AR I(1). 
Customs chose the latter option, and on June 9, 1999, issued notice of its 
intent to revoke NYRL 810328 and invited comments pursuant to 19 
U.S.C. § 1625(c)(1) on proposed Headquarter Ruling (“HQ”) 961273. 
See Proposed Revocation of Ruling Letter and Treatment Relating to 
Tariff Classification of Certain Sugar Syrups, 33 Cust. Bull. No. 22/23 at 
52 (“Preliminary Notice”). Because of this procedural mechanism, 
Plaintiff was forced to obtain Defendant-Intervenor’s submission 
through a Freedom of Information Act request. Following an extension 
of the comment period to August 9, 1999, on September 8, 1999, Cus- 
toms published a notice of revocation, which pursuant to 19 U.S.C. 
§ 1625 makes HQ 961273 effective on November 8, 1999, sixty days fol- 


5 Section 1516 provides that an interested party may inquire into, among other things, the classification of imported 
merchandise and file a petition setting forth the rate of duty it believes proper. See 19 U.S.C. § 1516(a). If the Secretary 
of the Treasury determines the classification is incorrect, the statute directs him to determine the correct classifica- 
tion. See id. at § 1516(b). Ifthe Secretary determines the classification is correct he is directed to notify the petitioner 
who then has thirty days to contest the decision. See id. at § 1516(c). Upon receipt of such notice, the Secretary must 
publish his determination and the petitioner’s desire to contest it, and furnish the petitioner with sufficient informa- 
tion to enable a challenge to the liquidation of one entry. See id. No time limits are imposed on the Secretary to make his 
initial decision 

Section 1625 provides at least a thirty day comment period for modification or revocation of a prior interpretive rul- 
ing or decision in effect for at least sixty days. See 19 U.S.C. § 1625(c)(1). Once the comment period closes, the Secretary 


is directed to publish a final ruling within thirty days. See id. Sixty days following publication of the final ruling or 
decision it becomes effective. See id. 
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lowing publication. See Final Notice at 41. Plaintiffthen sought reliefin 
this court as previously described.® 


III. STANDARD OF REVIEW 

28 U.S.C. § 2640(e) (1994) provides that “[i]n any civil action not spe- 
cified in this section, the [court] shall review the matter as provided in [5 
U.S.C. § 706].” (28 U.S.C. § 1581(h) is not specified therein). Id. 5 U.S.C. 
§ 706(2)(A) provides, in relevant part, that “the reviewing court shall 
* * * hold unlawful and set aside agency action, findings, and conclu- 
sions of law found to be* * * arbitrary, capricious, an abuse of discretion, 
or otherwise not in accordance with law.” Id. The scope of review is lim- 
ited to the administrative record. See 28 U.S.C. § 2640(e); 5 U.S.C. § 706. 

IV. DISCUSSION 
A. Plaintiff Has Met Its Burden of Demonstrating by Clear and 
Convincing Evidence That the Court Has Jurisdiction Pursuant to 
28 U.S.C. § 1581(h). 

Plaintiff asserts that the Court has jurisdiction over this matter pur- 
suant to 28 U.S.C. §1581(h) with respect to declaratory relief and §1581 
(i) with respect to injunctive relief. Defendant concedes jurisdiction 
with respect to § 1581(h) but challenges jurisdiction under §1581(i). De- 
fendant-Intervenor contests jurisdiction under both §1581(h) and (i), 
and argues that the Court may only exercise jurisdiction pursuant to 
§1581(a). Because of the differing positions of each party in this case, the 
Court finds it necessary to address the issue of jurisdiction in detail. The 
Court exercises jurisdiction under §1581(h), and will grant relief accord- 
ingly, thus the need for a preliminary injunction is moot. 

Section 1581(h), Title 28, United States Code, provides: 


The [court] shall have exclusive jurisdiction of any civil action com- 
menced to review, prior to the importation of the goods involved, a 
ruling issued by the Secretary of the Treasury, or a refusal to issue 
or change such a ruling, relating to classification, valuation, rate of 
duty, marking, restricted merchandise, entry requirements, draw- 
backs, * * * or similar matters, but only if the party commencing 
the civil action demonstrates to the court that he would be irrepara- 
bly harmed unless given an opportunity to obtain judicial review 
prior to such importation. 

28 U.S.C. § 1581(h) (1994). The Court of Appeals for the Federal Circuit 


outlined four requirements for invoking the jurisdiction of this Court 
under 28 U.S.C. § 1581(h): 


(1) judicial review must be sought prior to importation of goods; 


(2) review must be sought of a ruling, a refusal to issue a ruling or 
a refusal to change such ruling; 


© In its complaint, Plaintiff included a count alleging that Customs abused its discretion by permitting political con- 
siderations to dictate the reclassification. As emphasized at oral argument held October 14, 1999, the Court views this 
case as one dealing solely with the proper classification of Plaintiff's imported product. Therefore, none of the allega- 
tions, on both sides, of improper political activity entered into the Court’s deliberations or decision. In addition, be- 
cause the Court holds for Plaintiff on the classification issue, it need not, and does not, consider two of Plaintiff's other 
claims: Count III, that Customs violated the law by proceeding under 19 U.S.C. § 1625 rather than under 19 U.S.C 
§ 1516; Count V, that Customs violated the law by failing to demonstrate a compelling reason for its revocation 
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(3) the ruling must relate to certain subject matter; and 
(4) irreparable harm must be shown unless judicial review is ob- 
tained prior to importation. 


American Air Parcel Forwarding Co. v. United States, 718 F.2d 1546, 
1551-52 (Fed. Cir. 1983), cert. denied, 466 U.S. 937 (1984). 

Defendant does not claim that the Court lacks jurisdiction under 
§ 1581(h). Between the other parties to this action, there is no dispute as 
to the first three requirements of jurisdiction under this section. Defen- 
dant-Intervenor challenges only Heartland’s claim of irreparable inju- 
ry. “When a jurisdictional issue is raised, the burden rests on the 
plaintiff to prove that jurisdiction exists.” Manufacture de Machines du 
Haut-Rhin v. von Rabb, 6 CIT 60, 62, 569 F. Supp. 877, 880 (1983) (citing 
United States v. Biehl & Co., 3 CIT 158, 160, 539 F Supp. 1218, 1220 
(1982)). Plaintiff must demonstrate irreparable harm by a clear and 
convincing evidence standard.’ 

Irreparable harm is that which “cannot receive reasonable redress in 
a court of law.” Manufacture de Machines du Haut Rhin, 6 CIT at 64, 
569 F. Supp. at 881-82 (quoting BLAck’s LAw DICTIONARY 706-707 (5¢h 
ed. 1979)). “In making this determination, what is critical is not the 
magnitude of the injury, but rather its immediacy and the inadequacy of 
future corrective relief.” National Juice Products v. United States, 10 
CIT 48, 53, 628 F. Supp. 978, 984 (1986) (citations omitted). To fulfill its 
burden, Plaintiff must “set forth sufficient documentation to support 
its allegations in establishing the threat of irreparable harm.” Thyssen 
Steel Co., Southwestern Division of Thyssen, Inc. v. United States, 13 
CIT 323, 326, 712 F Supp. 202, 204 (1989) (citing 718 Fifth Avenue Corp. 
v. United States, 7 CIT 195, 198 (1984)). 

Plaintiff asserts that implementation of the revocation of NYRL 
810328 will destroy its business. Compl. 19 (citing Affidavit of Gregory 
Kozak (“Kozak Aff.”)). Plaintiff claims that the reclassification of 
Heartland’s sugar syrup as per HQ 961273 will subject the sugar syrup 
to a prohibitive tariff-rate quota (“TRQ”), thereby preventing Heart- 
land from importing the product and effectively forcing it to close its 
doors. Id. 

Plaintiff has provided sufficient documentation to clearly and con- 
vincingly establish jurisdiction under §1581(h). Attached to its brief is 
the affidavit of the President of Heartland, Gregory Kozak, detailing the 
extent of business disruption that Heartland will suffer if it is unsuc- 
cessful in its legal challenge. The proposed increase in duties of 7000 
percent, which will result from the revocation of NYRL 810328, will 
raise Heartland’s costs, and force Heartland’s three main customers to 
arrange long-term commitments with other suppliers. Kozak Aff. 


728 US.C. § 2639(b) provides: “In any civil action described in section 1581 (h) of this title, the person commencing 


= action shall have the burden of making the demonstration required by such section by clear and convincing evi- 
lence.” 
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{1 13-16.8 Heartland will additionally have to abandon its transport and 
supply arrangements. Id. 20. The company will thereby be forced to lay 
off all of its sixty employees trained to work in the Taylor, Michigan 
plant, and completely cease production. Jd. 1 17, 21-23. 

The fatal blow that reclassification will deal to Heartland certainly 
suffices as “irreparable injury.” Not only will failure to obtain review 
prior to importation sound the death knell for Heartland’s business, but 
the injury will, as evidenced by the aforementioned documentation, oc- 
cur immediately. Future corrective relief will be inadequate, as even if 
Heartland prevails on the classification ruling, its main customers will 
have made long-term supply arrangements with other sugar producers. 

Precedent indicates that irreparable harm may be sufficiently shown 
in instances where the harm is less drastic than a total shutdown. As this 
court in National Juice stated, “severe disruption of business opera- 
tions can constitute irreparable injury under certain circumstances.” 10 
CIT at 54, 628 F. Supp. at 984. In National Juice, this court held that the 
plaintiffs had demonstrated irreparable harm by showing that they 
would be “unable to use foreign manufacturing concentrate and * * * 
[unable] to satisfy all of their customer’s [sic] orders for retail orange 
juice products.” Jd. Additionally, in American Frozen Food Institute, Inc. 
v. United States, this court held irreparable injury to be established 
when “(p]laintiffs have presented evidence that they will lose substan- 
tial sums of money from the destruction of stockpiled non-complying la- 
belling.” 18 CIT 565, 570, 855 F. Supp. 388, 393 (1994). Neither of the 
plaintiffs in either case established evidence of total business destruc- 
tion and yet this court held irreparable injury to be sufficiently establi- 
shed. As Plaintiff in this case has shown documented evidence that its 
doors will be forced to close barring revocation of the reclassification, 
the Court holds that Plaintiffhas more than met its burden of providing 
evidence of irreparable harm, and therefore jurisdiction under 
§ 1581(h) is proper. 

Defendant-Intervenor argues that Heartland has not “made such a 
‘clear showing’ that its case falls within the ‘limited circumstances’ of 
Section 1581(h).” Def-Intervenor’s Br. at 11 (citations omitted). It as- 
serts that because Heartland “does not claim that it would be placed in 
bankruptcy or that it would suffer irreparable reputational harm * * * 
[its] claims of irreparable harm are hollow at best and misleading at 
worst.” Jd. at 12-13. Yet Plaintiff “may, but need not, demonstrate that 
it would suffer multiple forms of irreparable harm.” CPC International, 
Inc. v. United States, 19 CIT 978, 980, 896 F Supp. 1240, 1243 (1995). 
Defendant-Intervenor may therefore not successfully disprove this 
court’s jurisdiction under §1581(h) merely by reciting other forms of ir- 
reparable harm which Plaintiff has not stated in support of its claim. 


8 Heartland has supplied the Court with documentation of the loss of its customers in the form of letters from its 
customers indicating their plans to take their business elsewhere if the original classification is not restored. See Pl.’s 
Br. at Confidential Annex 6-8. 
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Defendant-Intervenor’s only challenge to the reason Plaintiff has giv- 
en the Court as a basis for jurisdiction is the mere assertion that its par- 
ent corporation, E.D. & F Man Group can absorb the increased costs 
that Heartland will suffer if the sugar syrup is not reclassified. Id. at 
12-13. This argument is meritless for several reasons. First, Heart- 
land’s parent company is not a party to this case, and Defendant-Inter- 
venor cannot successfully challenge a party’s showing of irreparable 
harm by making assertions based on the potential financial abilities of a 
nonparty. The Court agrees with Plaintiff that asking the Court to holda 
nonparty parent company responsible for the losses of a subsidiary 
party to the case is essentially asking the Court to pierce the corporate 
veil. Pl.’s Reply Mem. of Points and Authorities in Supp. of Pl.’s Mots. 
For J. on the Agency R. and for a Prelim. Inj. at 46 (“Pl.’s Reply”). The 
Court is well aware of the general rule that the corporate entity should 
be recognized absent specific exceptional circumstances. As the Federal 
Circuit stated, “the corporate form is not to be lightly cast aside.” 3D 
Systems, Inc. v. Aarotech Lab., Inc., 160 F.3d 1373, 1380 (Fed. Cir. 1998) 
(citing Manville Sales Corp. v. Paramount Sys., Inc., 917 F.2d 544, 552 
(Fed. Cir. 1990)). Defendant-Intervenor has provided no evidence nor 
does the record reflect exceptional circumstances or reasons why the 
corporate veil should be pierced in this case. 

Second, even ifthe Court were in a position to pierce the corporate veil 
and hold the corporation responsible for the potential costs to Heart- 
land, Defendant-Intervenor has provided no documentation that Heart- 
land’s parent company could prevent the harm Heartland claims to 
suffer. Defendant-Intervenor speculates that E.D. & F Man Group can 
absorb the increased costs to Heartland; such speculation simply does 
not refute Plaintiff's sworn and signed documentary evidence establish- 
ing jurisdiction under §1581(h). Thus, it is the Court’s determination 
that jurisdiction is properly exercised under §1581(h). 


B. Plaintiff's Product Is Properly Classified under the Plain Meaning of 
Subheading 1702.90.40 HTSUS. Therefore, Customs’ Proposed 
Revocation Is Not in Accordance with Law. 


Heartland’s imported sugar syrup is properly classified in HTSUS 
1702.90.40. The plain language of the tariff provision describes the im- 
ported product. HTSUS 1702.90.40 covers sugar syrups not containing 
added flavoring or coloring matter * * * containing soluble non-sugar 
solids greater than 6 percent by weight of the total soluble solids. Using 
the classic and long-standing principles of tariff classification which 
start with the application of the General Rules of Interpretation 
(“GRI”) in the order in which they appear and following through with 
case law developed by the Supreme Court, courts of appeal, this court 
and its predecessor courts, there can be little doubt that the correct clas- 
sification of Heartland’s syrup is within HTSUS 1702.90.40. 

As described to Customs in Heartland’s ruling request dated April 18, 
1995, Plaintiffs product is a sugar syrup whose components are sugar, 
water and soluble non-sugar solids. The syrup is exclusively of sugar 
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beet and/or cane sugar origin, approximately 70 percent by weight of 
dissolved solids and approximately 30 percent by weight of water. The 
production process includes the combining of granular raw sugar? with 
molasses, of cane or beet origin, to produce a brown sugar of approxi- 
mately 93 percent polarity. This sugar is then dissolved in hot water to 
produce a simple syrup. AR I(37-38). 

GRI 1 requires that the classification process begin with the terms of 
the headings and section and chapter notes. Included within Heading 
1702 is “sugar syrups not containing added flavoring or coloring mat- 
ter.” Plaintiff's product is a sugar syrup “whose components are sugar, 
water and soluble non-sugar solids.” AR 1(37). 

Although the term “syrup” is not specifically defined in the Harmo- 
nized Tariff itself, there is no doubt as to its meaning and that Plaintiff's 
product falls within it. According to the Concise Oxford Dictionary, syr- 
up is “water (nearly) saturated with sugar” or “condensed sugar cane 
juice, part of this remaining uncrystallized at various stages of refin- 
ing.” (78 ed. 1987). The Explanatory Notes!° to heading 1702 also de- 
fine and explain the term sugar syrup in note 1702(B) as follows: 


(1) Simple syrups obtained by dissolving sugars of this Chapter 
in water. 

(2) Juices and syrups obtained during the extraction of sugars 
from sugar beet, sugar cane, etc. These may contain pectin, albumi- 
noidal substances, mineral salts, etc., as impurities. 

(3) Golden syrup, a table or culinary syrup containing sucrose 
and invert sugar. Golden syrup is made from the syrup remaining 
during sugar refining after crystallization and separation of refined 
sugar, or from cane or beet sugar, by inverting part of the sucrose or 
by the addition of invert sugar. 


Special note should be taken of number (3) above, “Golden Syrup,” as 
Customs has attempted to change the classification on the grounds that 
molasses is a foreign substance within the meaning of the words “ex- 
cluding any foreign substances that may have been added” (item 
1702.90) when counting what soluble solids should be counted toward 
the 6 percent by weight. As number (3) above makes clear, Golden Syrup 
is a recognized table syrup made from molasses (“the syrup remaining 
during sugar refining after crystallization and separation of refined sug- 
ar”) or from cane or beet sugar. 

In addition, the record demonstrates that the commercial meaning of 
the term sugar syrup includes Heartland’s product. See AR V(17) State- 
ment of James C.P Chen; Statement of Jean-Pierre M. Monclin; State- 
ment of Michael B. Inkson; and Statement of Roger J. Crain. When a 
tariff term is not defined, commercial meaning prevails. Lyntegq, Inc. v. 


9 Petitioners and Defendant-Intervenor here have described the product as refined beet or cane sugar, water and 
molasses. See AR I(1) at 1. However, there is no other record support for this statement and Defendant-Intervenor 
admitted at oral argument that plaintiff's description of its product is not controverted 

10 The Explanatory Notes to the HTS have often been used to interpret HTS Subheadings. See Bausch & Lomb, Inc 


vu. United States, 148 F.3d 1363, 1366 (Fed. Cir. 1998) (citing Lonza, Inc. v. United States, 46 F.3d 1098, 1109 (Fed. Cir. 
1995)). 
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United States, 976 F.2d 693, 697 (Fed. Cir. 1992). Therefore, clearly 
Heartland’s product is syrup within the meaning of heading 1702. 

Plaintiff's syrup does not contain any added flavoring or coloring mat- 
ter. The record reflects that this issue was discussed at a meeting held 
July 29, 1998 with Plaintiff's representatives and certain Treasury offi- 
cials which resulted in a letter dated August 26, 1998 from Plaintiff's 
counsel explaining in great detail that the molasses added to the raw 
sugar in Plaintiff’s processing cannot be considered added flavoring or 
coloring within the terms of the tariff. See AR II(1) at 1-4.1! 

Continuing to apply GRI 1 and 6!” to the syrup leads to item 
1702.90.40 because it is derived from sugar cane or sugar beet (1702.90) 
and has more than 6 percent soluble non-sugar solids (equal to or less 
than 6 percent would lead to 1702.90.10 or .20) and is not invert mo- 
lasses (which would lead to 1702.90.35). 

Factually, there is no doubt that Heartland’s product contains more 
than 6 percent “soluble non-sugar solids.” A test conducted by the Cus- 
toms laboratory pursuant to an investigation, see AR I(6)(i), found the 
syrup more than 6 percent by weight of soluble non-sugar solids. There- 
fore, plaintiff's product fits the descriptive language of subheading 
1702.90.40 and pursuant to its plain language is properly classified 
within it.}8 

Both Customs and Defendant-Intervenor argue, albeit on different 
grounds, that the molasses is a foreign substance in relation to the syrup 
under the terms of 1702.90 HTSUS “containing soluble non-sugar sol- 
ids (excluding any foreign substances that may have been added or de- 
veloped in the product).” Ifso considered, the soluble non-sugar solids in 
the molasses would be disregarded in determining the percentage of 
such solids in the syrup itself bringing the percentage to less than 6 per- 
cent thus preventing classification in subheading 1702.90.40. 

As Plaintiff completely and lucidly explained in its brief, there is no 
factual nor legal support for Customs’ conclusions that molasses should 
be considered a foreign substance for purposes of classification of the 
sugar syrup. As a matter of fact and, as Plaintiff's experts confirmed, the 
molasses used in the production of Plaintiff's syrup is made from cane or 
beet as is the granular sugar. The sugar, the molasses and the resulting 
syrup all have the same chemical ingredients, including impurities that 
occur naturally in sugar. 


Customs was simply wrong to conclude, as it did in its revocation rul- 
ing: 


We believe that molasses with its impurities is a foreign substance 
and excluded in determining the 6% rule of subheading 
1702.90.1000, HTSUS. * * * The addition of the molasses to the 


11 Customs and Defendant-Intervenor do not pursue this issue in the case at bar. 


; 12 The application of GRI 6 requires comparison of co-equal subheadings and classification according to notes relat- 
ing to such subheadings. There are no relevant subheading notes to consider in this case. 


13 The provision uniquely and accurately describes Heartland’s product and is clearly an eo nomine provision. See 
2 CusTOMS LAW AND ADMINISTRATION § 53.3 (3™ ed. 1999) and cases collected therein. Customs does not argue that the 
provision is a use provision, but does contend that use should be considered when classifying Plaintiff's syrup because 
the importation is an artifice. Def’s Br. at p. 42. The Court does not agree. See discussion, infra. 
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sugar is a foreign substance containing impurities in producing the 
sugar syrup and, therefore, we exclude the molasses with impuri- 
ties in calculating the 6% rule. 
Final Notice at 53. There is ample record evidence contradicting this 
conclusion. See e.g., AR V(17) Statement of James C.P Chen at {| 4-6; 
Statement of Jean-Pierre M. Monclin at 1 7-8; Statement of Michael B. 
Inkson at {1 8-12; Statement of Roger J. Crain at 1 6. 

Defendant-Intervenor argues that molasses is foreign with regard to 
the sucrose that remains when molasses is removed from raw sugar dur- 
ing the refining process. Def.-Intervenor’s Br. at 49. But Defendant-In- 
tervenor misunderstood the basic process engaged in by Plaintiff to 
create its imported syrup. As it is raw sugar, which itself contains mo- 
lasses, that is combined with additional molasses to create Heartland’s 
syrup, the molasses cannot be considered foreign. 

As Plaintiff correctly points out, its syrup, molasses and raw sugar are 
all composed of the same chemical ingredients in varying proportions. 
Pl.’s Reply at 16; see also AR V(17) Statement of James C.P Chen; State- 
ment of Michael B. Inkson (sugar experts stating that molasses cannot 
be said to be a foreign substance in relation to sugar). Therefore, neither 
substance can be considered foreign in relation to the other. Defendant- 
Intervenor also contends that molasses must be considered a foreign 
substance for purposes of this classification exercise or other portions of 
the sugar cane product could be included to make up the 6 percent so- 
lids. However, Defendant-Intervenor ignores the modifier “soluble.” 
Cane leaves and bagasse would never fit the description “soluble non- 
sugar solids” and, therefore, cannot be compared to molasses when de- 
termining which non-sugar solids should be considered foreign 
substances. 

The foreign substances argument is also not in accordance with law. It 
cannot be reconciled with the language of HTSUS or the Explanatory 
Notes. The word “foreign” appears in subheading 1702.90 modifying 
sugar syrups derived from sugar cane or sugar beets. 


Containing soluble non-sugar solids (excluding any foreign sub- 
stances that may have been added or developed in the product) 
equal to 6 percent or less by weight of the total soluble solids. 


There is ample record evidence that Customs’ interpretation of “foreign 
substances” to include anything that is itself “derived from sugar cane 
or sugar beets” is unreasonable and an abuse of discretion. 

In the revocation, Customs stated “molasses is not sugar derived from 
the refining of sugar cane or beets” and that the “mixture of molasses 
with sugar is not a refining process for raw sugar, and the addition of wa- 
ter to such a mixture does not create a ‘sugar syrup’ derived from arefin- 
ing process from sugar cane or sugar beet.” Final Notice at 52-53. 
However, Customs sua sponte added the word “refining.” HTSUS 
1702.90 refers simply to “derived from sugar cane or sugar beets.” Thus, 
so long as a sugar or a syrup is “derived from sugar cane or sugar beets,” 
it fall within HTSUS 1702.90. By the same token, so long as a “sub- 
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stance” is “derived from sugar cane or sugar beets,” as the ae 
used in Heartland’ Ss sugar syrup surely is, it cannot be “orange” t 
HTSUS 1702.90. 

The ENs for heading 1702 further refute Customs’ position that mo- 
lasses is “foreign.” One of EN 1702(B)’s illustrations of sugar syrups 
covered by heading 1702 is described as follows: 


2. Juices and syrups obtained during the extraction of sugars 
from sugar beet, sugar cane, etc. These may contain pectin, albumi- 
noidal substances, mineral salts, etc., as impurities. 


EN 1702(B) (emphasis in original). By expressly including within head- 
ing 1702 a syrup containing “pectin, albuminoidal substances, mineral 
salts, etc., as impurities,” the EN directly contradicts Customs’ position 
that such impurities in molasses render molasses a substance “foreign” 
to sugar syrup.!4 

Customs also argues that the molasses must be considered foreign be- 
cause “[i]f something is added or developed in the product that artificial- 
ly increases the soluble non-sugar solids, that addition is a ‘foreign 
substance’ for purposes of subheading 1702.90.” Def.’s Br. at 51. This ar- 
gument is based on a misunderstanding of Plaintiff's pre-importation 
process and the case law dealing with artifice or deceit. Record evidence 
shows aclear commercial purpose for combining molasses with raw sug- 
ar in the refining process. See AR V(17) Statement of Jean-Pierre M. 
Monclin at 1 6 (“In sugar processing such mixing of molasses with gran- 
ular sugar is common practice * * * it is the principal way to adjust 
stream purity during crystallization.”); Statement of Michael B. Inkson 
at 1 13 (“[M]ixing molasses with higher purity streams [granular or liq- 
uid] is quite common in the production of sugar products. The process is 
designed to produce final sugar products of particular polarity.”). Cus- 
toms’ characterization of Plaintiff's adding of molasses to its sugar syr- 
up as an artifice or deceit is not supported by case law. See discussion, 
infra. 

Therefore, the Court can sustain none of the arguments presented by 
Customs or Defendant-intervenor that molasses should be considered a 
foreign substance for the purpose of classifying Plaintiff’s sugar syrup. 


C. The Record Evidence Does Not Support Classifying the Sugar Syrup 
Outside the Plain Meaning of Subheading 1702.90.40 HTSUS. 

As discussed above, the sugar syrup in question is properly classified 

under the plain meaning of subheading 1702.90.40 HTSUS, and Cus- 

toms’ classification of the syrup outside of the plain meaning is arbi- 

trary, capricious, an abuse of discretion, and otherwise not in 


14 Customs seems to have abandoned the argument advanced in its revocation that molasses must be a “foreign” 
substance under subheading 1702.90 because “molasses syrups are classified in heading 1703” not in heading 1702, 
since the revocation held classification within subheading 1702.90.10/20. 
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accordance with law.!° Customs and Defendant-Intervenor argue that 
the sugar syrup is not classified within the plain meaning of subheading 
1702.90.40 HTSUS in several ways. First, they argue that the legislative 
intent of the relevant HTSUS provisions is to prevent anything that 
competes with raw or refined sugar from entering outside of the quota. 
Second, they argue that the sugar syrup is not to be classified in its con- 
dition as imported because the process is an artifice or deceit. According- 
ly, use may be consulted since the judicial precedent recognizes an 
exception to the general rule that an article is to be classified in its condi- 
tion as imported. Third, although neither defend the position, Customs 
_ reasoned that the sugar syrup in question would have fallen under the 
quantitative restrictions of Tariff Schedules of the United States 
(“TSUS”) and thus properly are classified within the quantitative re- 
striction of the HTSUS. 


1. The Legislative History Does Not Demonstrate a Clear Legislative 
Intent to Exclude the Sugar Syrup at Issue. 

As discussed supra, Customs argues that while falling into the literal 
language of subheading 1702.90.40 HTSUS, the sugar syrup falls out- 
side the spirit of the statutory provision because the purpose is to sub- 
ject those products that compete directly with sugar to a quantitative 
quota restriction. In support of this proposition Customs refers to a 
1937 hearing held before the Subcommittee of the House Committee on 
Agriculture. A witness testified that excluding sugar syrups with great- 
er than acertain percentage of soluble non-sugar solids would allow syr- 
up of cane juice to enter while barring other syrups that could be refined 
into products competing with raw and refined sugar. See Sugar: Hear- 
ings on H.R. 5236 Before the Subcommittee of the House Committee on 
Agriculture, 75*" Cong. 41-44 (1937). Furthermore the witness testified 
that it was “practically impossible to define sugar sirup of cane juice sat- 
isfactorily for the purpose of administering quotas and taxes.” See id. at 
44, 

From this discussion, Customs and Defendant-Intervenor draw the 
conclusion that any sugar syrup that competes with domestic raw or re- 
fined sugar must be classified in a provision that has a quantitative limi- 
tation, even if the product falls within the express and unambiguous 
language of a subheading not subject to such restrictions. Structurally 
and as a matter of sound statutory interpretation this argument fails. 

Structurally, two provisions within Chapter 17 of the HTSUS explicit- 
ly allow competing sugar to enter without being subject to quantitative 
restrictions. Subheadings 1703.10.30 HTSUS and 1703.90.30 HTSUS 
both allow molasses to enter which is imported for commercial extrac- 
tion of sugar or for human consumption. Additionally, not all sugar 
products are subject to TRQs such as: lactose syrup (1702.11.00 


15 In a case brought under 28 U.S.C. § 1581(a) the court reviews Customs decision de novo on the record before the 
court. In a case brought pursuant to 28 U.S.C. § 1581(h) the agency record is reviewed and the standard of review is 
different. See discussion, infra. Even though the classification decision itself is a legal question, see National Advanced 
Sys. v. United States, 26 F.3d 1107, 1109 (Fed. Cir. 1994), the procedural posture of this case requires a discussion of why 
the agency action cannot be sustained under the applicable standard of review. 
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HTSUS); unblended glucose syrups (1702.30.40 HTSUS and 
1702.40.40 HTSUS); unblended fructose syrups (1702.60.40 HTSUS); 
invert molasses (1702.90.35 HTSUS). Two things are thus apparent 
from the current quota scheme under the HTSUS. One is that Congress 
did not intend to exclude all competing sugar products from entry with- 
out quantitative limitations. Another is that the HTSUS is fundamen- 
tally different from prior tariff law in the way it addresses sugar 
products. 

As a matter of sound statutory interpretation the argument that the 
legislative history controls the express language of the statute also fails. 
For one thing, the legislative history cited here involves the testimony of 
one witness with the interrogatories of two members of Congress. To 
take this bit of legislative history and give it more weight than the statu- 
tory language would contravene longstanding principles detailing legis- 
lative history’s proper weight. Further, it is not clear that the legislative 
intent Customs and Defendant-Intervenor propose is the only one. See 
Robert G. Lynch Co. v. United States, 49 C.C.PA. 74, 79 (1967) (noting 
that “[t]he intent of Congress throughout the history of tarifflegislation 
on sugar since 1913 has been to assess duties on the basis of the polari- 
scopic sugar degree content, not upon the ultimate or intended use of 
the sugar.”). The legislative history accompanying the enactment of the 
HTSUS states that it is meant to be revenue neutral and that the 
“(e]nactment of the tariff and quota treatment provided in this subtitle 
is intended to supersede and replace existing treatment as a matter of 
domestic law.” See H.R. CONF REP No. 100-576, at 548 (1988), reprinted 
in 1988 U.S.C.C.A.N. 1547, 1581. When presented with many different 
Congressional intents and one clearly worded statutory provision, the 
better course is to follow the language of the statute. If Congress wishes 
to place the sugar syrup in question under quota it is free to do so 
through duly enacted legislation. However, Customs, as an executive 
agency may not; its role is to interpret and apply the HTSUS, see H.R. 
Conr. REP No. 100-576, at 549 (1988), reprinted in 1988 U.S.C.C.A.N. 
1547, 1582. In this case its interpretation and application was arbitrary, 


capricious, an abuse of discretion, and otherwise not in accordance with 
law. 


2. Customs’ Determination That Plaintiff Engaged in Artifice or Deceit 
Is Not Supported by the Record Evidence Nor Is it a Correct 
Application of Judicial Precedent, and Thus Is Arbitrary, 
Capricious, an Abuse of Discretion, and Otherwise Not in 
Accordance with Law. 


Customs and Defendant-Intervenor argue that because molasses re- 
mains after the sugar syrup is refined following importation, and since 
some of the molasses is then returned to Canada, Plaintiff has engaged 
in artifice or deceit. The Court does not agree. 

First, Plaintiff, pursuant to the provisions of 19 C.FR. § 177, obtained 
an advance ruling on the classification of the merchandise. Neither Cus- 
toms nor Defendant-Intervenor dispute that the submissions to Cus- 
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toms were legitimate. Rather, the claim is made that Plaintiff's failure to 
describe the post-importation processing deprived Customs of relevant 
information, and thus constituted artifice or deceit. However, the regu- 
lation clearly states that a description of an article’s chief use is required 
only when germane to the relevant classification. See 19 C.FR. 
§177.2(b)(2)(ii) (1999). Since, as discussed supra, subheading 
1702.90.40 HTSUS (nor for that matter subheadings 1702.90.10 and 
1702.90.20 HTSUS) is not a use provision, Plaintiff was not required by 
the express language of the regulation to describe the sugar syrup’s use. 
Furthermore, Customs had the opportunity to request an additional de- 
scription, including a description of use when it asked for samples, and 
did not do so. 

Second, following an investigation, the sugar syrup’s use was conclu- 
sively made known to Customs and in an internal memorandum it was 
determined to be correctly classified within subheading 1702.90.40 
HTSUS. See A.R. at IV(9). The memorandum states the principle of 
classification law that a good is to be imported in its condition as im- 
ported and that Customs cannot consider what happens to the goods 
once they are legally imported. See id. Moreover, the memorandum 
states that the entire process is legal under the ruling.!® See id. 

Third, Customs had no record evidence on which to conclude that the 
sugar syrup produced in its condition in Canada was not at an inter- 
mediate stage of production.!’ In fact, the record evidence shows that 
the process of combining granular raw sugar with molasses, adding wa- 
ter and heating is common in sugar refining operations. See AR V(17) 
Statement of James C.P Chen, 15; Statement of Jean-Pierre M. Mon- 
clin, 1 6 (“In sugar processing, such mixing of molasses with granular 
sugar iscommon practice.”); Statement of Michael B. Inkson, 113 (“The 
Customs Service seems to have the misconception that the mixing of 
granular sugar and molasses is somehow abnormal. To the contrary, 
mixing molasses with higher purity streams (granular or liquid) is quite 
common in the production of sugar products.”). Raw sugar’s core is al- 
most pure (99.6-99.8) sucrose, while the surface of the crystal is covered 
with a partially dried syrup containing much less sucrose. See James C.P. 
Chen & Chung Chi Chou, CANE SUGAR HANDBOOK 485 (12* ed. 1993). 
Molasses, which contains much less sucrose, is combined with the raw 
sugar in the desired amount to obtain the final product. See AR V(17) 


16 While the Court does not consider this internal memorandum with respect to the ultimate classification of the 
merchandise, it is relevant on the issue of artifice or deceit. Customs’ rationale was that it did not have critical informa- 
tion on the sugar syrup’s use at the time it issued the initial ruling and that it reconsidered its position in light of infor- 
mation brought to its attention in the petition. The memorandum, written prior to the filing of the petition, directly 
contradicts Customs’ rationale and is considered by the court for the limited purpose of whether the agency was decei- 


ved. As the memorandum indicates, the initial decision would have been unaffected if use had been, although not re- 
quired to be, described 


17 Both Customs and Defendant-Intervenor recognize that goods may legitimately be imported at various stages of 
manufacturing or processing, even if at an artificially interrupted point, to obtain lower rates of duties. See Def.’s Br. at 
34; Def.-Intervenor’s Br. at 36. 

Customs asked the Plaintiff repeatedly for what commercial use the product had in its condition as imported without 
removing molasses. This question ignored the evidence Plaintiff submitted that combining raw sugar with molasses 


was a legitimate step in the refining process. Additionally, as discussed infra, the use of the merchandise was irrelevant 
to the proper classification. 
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Statement of James C.P Chen, 15; Statement of Jean-Pierre M. Mon- 
clin, 11 4, 6; Statement of Michael B. Inkson, 1 13. It is noteworthy that 
Customs does not contest the general principle that combining raw sug- 
ar with molasses to adjust the purity is a common practice, yet it pro- 
ceeds in what can only be characterized as a circular argument that in 
this case the process is designed to avoid the quantitative limitation.'® 

Moreover, the record evidence does not contain a single submission 
stating that the combination of raw sugar with molasses is not an inter- 
mediate step in the refining process. Notably, the submissions that men- 
tion the process at all state or imply that combining refined sugar with 
molasses is not a legitimate commercial practice. See AR I(1) Petition of 
January 14, 1998 at 1; II(20) Letter of September 25, 1998, from Sen. 
Kent Conrad, et al. V(1), (2), (4), (14). The Court has no reason to ad- 
dress that contention since the ruling letter request makes it clear, as 
well as does the record evidence, that Plaintiff's process combines gran- 
ular raw sugar with molasses.!9 If the Defendant-Intervenor had infor- 
mation that the process described by the Plaintiff was incorrect, it was 
obliged to include such information on the agency record. Customs im- 
properly based its decision on conclusory assertions that refined not raw 
sugar was used to prepare the syrup. In its second chance, through the 
Robinson declaration, the Defendant-Intervenor again failed to include 
any information that refined sugar is used, nor, apparently, could it ob- 
tain an expert statement that the process of refining raw sugar with mo- 
lasses is an illegitimate commercial process. Based on the record 
evidence, Customs had no basis to conclude that combining raw sugar 
with molasses was not a legitimate step in a refining operation. Accord- 
ingly, for each of the three reasons discussed above, Customs’ deter- 
mination that the process Plaintiff employs “is not a genuine step in 
manufacturing or production of an article[],” see Final Notice at 44, is 
arbitrary, capricious, an abuse of discretion, and otherwise not in accor- 
dance with law. 

Asa result of its flawed finding on the genuineness of the manufactur- 
ing process, Customs incorrectly applied the abundant judicial prece- 
dent holding that an article must be classified in its condition as 
imported. Customs noted that an importer “should be allowed to choose 
to import its merchandise at any step that obtains the most favorable 
treatment[]” and that “[i]fthe syrup was further used in its condition as 
imported, in the next step in producing an article of commerce, this may 
satisfy the tariff engineering concept.” See Final Notice at 44—45. Cus- 
toms clearly stated its position: “that the processing in this case is not 
legitimate tariff engineering. But rather, it is merely ‘disguise or arti- 
fice’ intended to escape a higher rate of duty such as a quota tariff rate.” 
Final Notice at 45. Customs had no basis to conclude that Plaintiff en- 


18 The Court addres 


es the Defendant’s brief in the discussion of the caselaw holding an importer has the right to 
fashion his or her merc 


handise to obtain the lowest rate of duty available, infra 

19 The Robinson declaration, although not on the agency record, is remarkable for what it does not say more than 
what it does. In the declaration, both the premise and conclusion are based on the process of combining refined sugar 
with molasses. See Def-Intervenor’s Br. at Annex 24, Declaration of Jeffrey Robinson, § 4, 7-8, 13-15. 
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gaged in artifice or deceit to obtain a favorable classification of its mer- 
chandise and its application of the relevant judicial precedent governing 

tariff engineering as applied to the facts before it was arbitrary, capri- 

cious, an abuse of discretion and otherwise not in accordance with law. 

The Supreme Court first announced the principle that a manufactur- 

er has the right to fashion goods to avoid the burden of high duties, coin- 

cidentally, in a sugar case. See Merritt v. Welsh, 104 U.S. 694, 701 

(1881).2° At the time, the duty was assessed on sugar based on its color. 

The collector of the port of New York, defendant, claimed “that color was 
imparted to the sugars in the course of manufacture, by the use of an 
extra quantity of lime * * * or by the introduction of molasses * * *.” Id. 
at 696 (the trial court found the evidence inadmissible). The Court went 
on to state the issue as whether “(supposing the sugars are not artificial- 
ly colored for the purpose of avoiding duties after being manufactured) 
their dutiable quality is to be decided by their actual color * * * or by 
their saccharine strength * * *.” Id. at 700 (emphasis added). In fact, the 
Court remarked “[i]fthe manufacturer uses * * * bleaching processes in 
order to make his sugars more salable, why may he not omit to do so in 
order to render them less dutiable; nay, why may he not employ an extra 
quantity of molasses for that purpose?” Jd. at 704. The Court noted that 
if color was added to the sugar following manufacture that “might be a 
different matter.” Jd. at 705. In this case, on the agency record before the 
Court, there is no evidence that refined sugar is combined with molasses 
to produce the sugar syrup, and thus the limitation on the Court’s hold- 
ing is not applicable. 

After determining that Congress had clearly adopted a color test, the 

Court had this to say: 


Perhaps Congress may have acted under a mistaken idea that color 
would always indicate quality. Perhaps, up to the time that the law 
was passed, as the processes of manufacture had been conducted, 
color was an approximate, or general indication of quality. Suppose 
this to be so, does it derogate from the fact that color was the stan- 
dard which Congress, with the lights which it had, saw fit to adopt? 
Does it not tend to fortify that fact? If it be found by experience that 
the standard is a fallacious one, can the executive department sup- 
ply the defects of the legislation? Congress alone has the authority 
to levy duties. Its will alone is to be sought. 


Id. at 700. In this case, Congress has provided a clear and unambiguous 
test: the quantity of soluble non-sugar solids. Following the Supreme 
Court in Merritt, this Court will not disturb Congress’ will. 
Furthermore, the Court set out the exception to the rule that an im- 
porter has the right to fashion his or her merchandise to obtain the low- 
est rate of duty “[s]o long as no deception is practised, so long as the 
goods are truly invoiced and freely and honestly exposed to the officers 


20 The Court sees no reason, nor has it been presented with one by Customs, to distinguish between duties and quo- 
ta restrictions. The effect of the TRQ is to impose a higher rate of duty on subject merchandise entering over the quota. 
Thus, the principle of fashioning merchandise to obtain the lowest rate of duty applies equally to fashioning merchan- 
dise to avoid a provision that will subject the merchandise to a TRQ. 
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of customs for their examination, no fraud is committed, no penalty is 
incurred.” Jd. at 704. As discussed above, Plaintiff obtained an advance 
ruling describing the sugar syrup and its manufacturing process, and a 
subsequent investigation revealed that Plaintiff was complying with the 
terms of the advance ruling. Thus, Plaintiff's practice does not fall with- 
in the exception announced in Merritt. The Supreme Court, the Federal 
Circuit and its predecessor, and this court and its predecessor have re- 
peatedly reaffirmed the principle in Merritt. 

In United States v. Schoverling, 146 U.S. 76 (1892), an importer en- 
tered gunstocks and colluded with another firm to import the barrels 
separately to avoid the higher rate of duty assessed on fully assembled 
shotguns. The Court dismissed the United States’ argument that the 
transaction was a fraud upon the statute by stating that “the intent of 
the importers to put the gunstocks with barrels separately imported, so 
as to make here completed guns for sale, cannot affect the rate of duty on 
the gunstocks as a separate importation.” Jd. at 81 (citing Merritt, 104 
U.S. 694); see also Seeberger v. Farwell, 139 U.S. 608, 610 (1891) (holding 
that mixing just enough cotton with wool to secure a lower rate of duty 
with no valid commercial purpose for the addition was within the im- 
porter’s legal right). 

In United States v. Citroen, 223 U.S. 407, 413-416 (1912), the issue 
was whether pearls, which had been drilled with holes and strung for 
display, were properly classified as jewelry, at a higher duty rate, or 
pearls. Relying on the plain language of the statute, the Court found 
that the pearls had to be classified as pearls in their natural state, not 
strung or set. See id. at 424. Once again, the Court used the analysis in 
Merritt that “when the article imported is not the article described as 
dutiable at a specified rate, it does not become dutiable under the de- 
scription because it has been manufactured or prepared for the express 
purpose of being imported at a lower rate.” Id. at 415 (citing Merritt, 104 
US. at 704; Seeberger, 139 U.S. 608, 611). 

On repeated occasions the United States Court of Customs Appeals 
and its successor courts have applied the Merritt principle. See United 
States v. Hannevig, 10 Ct. Cust. App. 124, 128 (1920) (holding that en- 
gine parts later used to make engines were properly classified as parts); 
United States v. International Forwarding Co., 15 Ct. Cust. App. 198, 
201 (1927) (holding that an importer could import one large blanket at a 
lower duty rate even if it later made it into two smaller ones); Corpora- 
cion Argentina de Productores de Carnes v. United States, 32 C.C.PA. 
175, 184 (1945) (holding that the addition of a enough cereal to dog food 
to place it in a tariff provision with a lower rate of duty was within the 
importer’s right to fashion merchandise to obtain a lower rate of 
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duty);?! Robert G. Lynch Co. v. United States, 49 C.C.PA. 74, 80 (1962) 
(stating that in deciding the proper classification of the merchandise the 
importer’s motivation was immaterial and ultimately affirming the 
finding that the merchandise was raw sugar dyed green); accord Fries 
Bros. v. United States, 4 Treas. Dec. 850, 852-54 (1901) (recognizing the 
principle that importers have the right to fashion merchandise to obtain 
the lowest rate of duty and that classification is decided on the merchan- 
dise at the time of importation but applying the exception that if some- 
thing is added after manufacture it may be disregarded); Pasadena 
Firearms Co. v. United States, 56 Cust. Ct. 331, 337 (1966) (holding that 
the importer’s intent to combine pistol barrels and frames imported in 
separate shipments was irrelevant to the correct classification). 

Customs incorrectly applied the Merritt line of precedent to the evi- 
dence on the record. On repeated occasions courts have accepted artifi- 
cial steps in the manufacturing process done to obtain the lowest rate of 
duty. Removing the string from pearls which were later restrung, collud- 
ing to import gunstocks separate from barrels later combined, adding 
sufficient amounts of cotton and cereal without any corresponding com- 
mercial purpose are all processes designed to obtain lower duty rates. 
Plaintiffs process, as described by the evidence on the agency record 
falls squarely within such practices. There was uncontroverted evi- 
dence on the record that Plaintiff's manufacturing process was common 
in sugar refining operations, but even if it were not, the motive of the 
importer in fashioning his or her merchandise is simply not a relevant 
inquiry. In fact, to the extent motive is relevant, an importer who in- 
tends to fashion merchandise solely for the purpose of obtaining the low- 
est rate of duty is within his or her legal right. Customs’ disregard or 
misinterpretation, it matters not which, of the Merritt line of precedent 
was arbitrary, capricious, an abuse of discretion, and otherwise not in 
accordance with law. 

Equally well established precedent, from the same sources as above, 
state that absent a use provision, an article is to be classified in its condi- 
tion as imported." In Worthington v. Robbins, the Supreme Court first 
annunciated the principle that goods are to be classified in their condi- 
tion as imported. See Worthington, 139 U.S. at 341. The merchandise at 
issue was white hard enamel, which had various uses. Id. at 340. Howev- 
er, in the condition in which it was imported it could only be used, and in 
fact was used, to make watch faces. Id. Customs and the Defendant-In- 
tervenor attempt to distinguish this case and others that build upon it 


21 Corporacion Argentina provides the legal answer to Customs’ questions posed as to why Plaintiff does not add 
enough molasses so that at the end of the refining process there is no excess. As the court noted, the addition of the 
cereal held the meat together, thus serving a satisfactory food purpose. See Corporacion Argentina, 32 C.C.PA. at 
181-82. Customs does not dispute that combining granular raw sugar and molasses serves a valid purpose of adjusting 
the polarity of a sugar product, but argued that in this case the amount of molasses added was specifically for the pur- 
pose of exceeding the 6 % requirement. Under the reasoning in Corporacion Argentina, adding enough molasses to 
exceed the 6% threshold is acceptable just as were the actions of the importer who “was careful to try to add that quanti- 


ty [of cereal] which was regarded as substantial by the customs officials.” Jd. at 185 (plaintiff had sought advice before- 
hand as well). 


22 That the competing provisions of the HTSUS are not use provisions is not disputed by the parties. Rather, Defen- 


dant and Defendant-Intervenor claim use can be looked at because of artifice or deceit, which as discussed above, is 
incorrect. 
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on the ground that the products at issue have a recognized commercial 
identity regardless of subsequent use. See e.g. Dwight v. Merritt, 140 
U.S. 213, 219 (1891) (applying the rule in Worthington to determine the 
correct classification of the merchandise); Schoverling, 146 U.S. at 82 
(holding that the dutiable classification of gunstocks must be made on 
their condition as imported); Citroen, 223 U.S. at 414-15 (noting the 
well established rule that classification of articles must be determined 
on their condition as imported); accord United States v. Irwin, 78 F. 799, 
801 (2d. Cir. 1897) (applying the rule in Worthington to gunstocks and 
barrels imported on the same ship and determining that in their condi- 
tion as imported they were breach loading shotguns); accord United 
States v. Winkler-Koch Eng’g. Co., 41 C.C.PA. 121, 122 (1953) (noting 
“lilt is academic that the classification of merchandise for duty purposes 
is governed by its condition as imported * * *.”); Rico Import Co. v. 
United States, 12 F3d 1088, 1090 (1993) (holding that despite alleged 
uses articles must be classified in their condition as imported); Mita 
Copystar America v. United States, 21 F.3d 1079, 1082 (1994) (noting the 
well settled principle of law that merchandise is classified in its condi- 
tion as imported thereby precluding classification as unmixed products 
because the fact that the substances had to be mixed prior to use was not 
relevant); accord Cook v. United States, 49 Cust. Ct. 11, 13 (1962) (hold- 
ing that wheat unfit for human consumption at the time of importation 
though later used in an article fit for human consumption must be clas- 
sified in its condition as imported); Pasadena Firearms, 56 Cust. Ct. at 
334 (applying Worthington to the separate importation of pistol frames 
and barrels that the importer later combined); Peter J. Schweitzer Div., 
Kimberly-Clark Corp. v. United States, 57 Cust. Ct. 9, 13 (1966) (holding 
that flax straw was specifically enumerated without qualification as to 
use and despite stipulation that it was to be used for paper making, it 
had to be classified in its condition as imported); Hardwood Manufac- 
turing Co. v. United States, 7 CIT 288, 292 (1984) (holding that absent a 
use provision, the article had to be classified on its condition as im- 
ported). 

From the line of cases above, Customs and Defendant-Intervenor ad- 
mit that an importer has the right to stop a legitimate manufacturing 
process at an artificial point and import the merchandise to obtain the 
lowest rate of duty. Based on the record it compiled, Customs had no ba- 
sis to conclude that Plaintiff was not engaged in such a practice. All of 
the evidence suggested it was doing exactly that. The record evidence 
indicates and does not contradict that combining raw sugar with mo- 
lasses is a legitimate step in the refining process. Additionally, it is un- 
disputed that Plaintiff operates a refining operation in the United 
States which employs a substantial number of people. See e.g. Schoverl- 
ing, 146 U.S. at 80 (noting that importing gun barrels and stocks pro- 
moted use of domestic labor). Thus, Plaintiffs operation falls directly 
within the line of cases which hold that an importer has the right to stop 
production at the most favorable time for duty purposes. Accordingly, 
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Customs determination that it was appropriate to look at the sugar syr- 
up’s use following importation was arbitrary, capricious, an abuse of dis- 
cretion, and otherwise not in accordance with law. 

Against the overwhelming number of cases holding that an importer 
may fashion his or her merchandise to obtain the lowest rate of duty and 
that an article is to be classified in its condition as imported, two cases 
are cited as authority for the proposition that quota avoidance schemes 
are disallowed by the courts. Customs reliance on Savannah Sugar Re- 
fining Corp. v United States is misplaced. See Final Notice at 45, 50-51. 
As the court stated, the only important issue was whether “the imported 
merchandise [was] a sugar sirup within the meaning of paragraph 502 
* * * either directly or by virtue of the similitude provision * * *.” Sa- 
vannah Sugar Refining Corp., 20 C.C.PA. 272, 277 (1932). Because the 
court in Savannah Sugar Refining was attempting to determine wheth- 
er the article in question was sugar syrup within the meaning of the tar- 
iff provision, it did not engage in the analysis set forth in the Merritt line 
of cases, nor in the Worthington line and, therefore, should not be follo- 
wed. Furthermore, there is no evidence in the opinion that the article 
was at an intermediate stage of processing, which, as discussed supra, is 
the case before this Court. Finally, Customs urges the Court to ignore 
the holding of the case and to employ the analysis set forth in dictum. 
See Def.’s Br. at 49. For reasons that need no explanation, the Court de- 
clines this invitation. 

Customs relies also on Arbor Foods, Inc. v. United States, 9 CIT 119, 
607 F. Supp. 1474 (1985), which is readily distinguishable. See Final No- 
tice at 51. In that case, the importer mixed pure sugar of Canadian ori- 
gin with corn syrup solids of United States origin in a warehouse 
designated as a foreign trade zone (“FTZ”). See id. at 120, 607 F. Supp. at 
1476. The importer then brought the mixture from the FTZ territory 
into United States Customs territory, which were separated only by a 
yellow line. See id. After the product entered United States Customs ter- 
ritory the importer simply screened out the corn syrup solids and re- 
turned them tothe FTZ territory for the next “importation.” See id. The 
court recognized the principle that duty must be assessed on an article 
in its condition as imported but because the relevant tariff provision was 
one in which chief use was incorporated, found the principle did not ap- 
ply. See id. at 122, 607 F. Supp. at 1477. Since the doctrine of chief use 
required following an item into the commerce of the United States, it 
was appropriate for Customs to demand evidence of the possible uses of 
the product. See id. 

It is clear that in the case before the Court a much different process is 
employed and a different analysis required. First, the sugar syrup in 
question can not be screened to obtain its constituent parts. Next, the 
evidence on the record demonstrates that combining raw sugar with 
molasses is a legitimate step in refining sugar. As noted by Customs in its 
brief, the sugar is in raw form before it enters the United States, while 
the final product is liquid sucrose. See Def’t Br. at 18. In Arbor Foods, no 
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transformation occurred, the product before and after importation was 
identical. Finally, while a great deal of the molasses is returned to Cana- 
da, some is sold for animal feed and some is lost in the process.”° Fur- 
thermore, the molasses must be reconstituted prior to being used again. 
Since the process is different, the analysis must be that of the Merritt 
and Worthington line of cases. While it may be that Plaintiff interrupts 
the refining operation at an artificial point, or at one that other refiners 
do not, this fact alone does not matter since this is the importer’s right in 
fashioning merchandise to obtain the lowest rate of duty. Finally, the Ar- 
bor Foods court employed a chief use analysis which is not relevant in 
the present case. 

Another principle on which Customs relied was that courts may disre- 
gard a substance added to a product for a legitimate commercial pur- 
pose, even though substantial, in order to classify the merchandise. See 
Final Notice at 45, 50. In support of this principle, Customs cites Aetna 
Explosives Co. v. United States, 9 Cust. App. 298 (1919) and Varsity 
Watch Co. v. United States, 34 C.C.PA. 155 (1947). 

In Aetna Explosives, 9 Ct. Cust. App. at 299. the importer added 
twenty percent of sulphuric acid to nitric acid for the purpose of protect- 
ing the iron tank cars in which the acid was shipped. The importer de- 
sired only to import nitric acid, but the rules of the Interstate Commerce 
Commission required the addition of the sulphuric acid and the amount. 
See id. The merchandise was classified as a chemical mixture, subject to 
a higher rate of duty than nitric acid. See id. The court stated that the 
true rule was that “the introduction of a quantity of sulphuric acid solely 
for the purpose of rendering the transportation of nitric acid safe, and 
which does not result in a usable mixture, is more in the nature of an act 
of shipment than an admixture * * *.” Id. at 306. The court applied the 
principle that in such circumstances, “the construction of the statute 
most favorable to the importer is to be adopted.” Jd. at 307 (citation 
omitted). 

Aetna Explosives is wholly inapplicable to the present case. First, it 
does not fall within the controlling Merritt or Worthington line of prece- 
dent. In Aetna Explosives the importer added the sulphuric acid not of 
its volition but to comply with regulations. In this regard, Aetna Explo- 
sives has nothing at all to do with importers fashioning merchandise to 
obtain the lowest rate of duty. See id. at 306 (“[I]t is * * * neither ausable 
mixture nor one which the importer purposely, as a process of manufac- 
ture, started to make such.”) (emphasis added). Furthermore, the court 
analyzed the term “mixture” in the statute and determined that the 
addition of the sulphuric acid did not fit the definition. See id. Finally, 
the court supported its holding by referring to a principle of construc- 
tion that ambiguities in a tariff/revenue statute are resolved in favor of 


23 Plaintiff submitted sales invoices to Customs showing the sales of animal feed. Customs noted in the Final Notice 
that any sales were de minimis or fugitive uses. Regardless, the sale of some of the molasses is yet another reason this 
case is unlike Arbor Foods. 
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the importer. The court’s qualification further limits the relevance of 
Aetna Explosives to the present case. 

In Varsity Watch, the importer of watch cases added an amount of gold 
so small that it was difficult to obtain a quantitative analysis. See Varsity 
Watch, 34 C.C.PA. at 157. The importer claimed that the gold should 
have been disregarded under the rule de minimis non curat lex, the law 
does not concern itself with trifles. Relying on the plain language of the 
statute, the court found that Congress intended to include all watch 
cases containing gold, no matter how small the amount. See id. at 163. 
Because the importer intended to add the gold to enhance the value of 
the watch, and the addition was not accidental, unintentional or unde- 
sired, the court found that the rule of de minimis non curat lex did not 
apply. 

Customs cited Varsity Watch for its summation of the cases applying 
the de minimis rule. The Varsity Watch court noted: 

that certain amounts of an ingredient, although substantial, may 
be ignored for classification purposes depending upon many differ- 
ent circumstances, including the purpose which Congress sought to 
bring about by the language used and whether or not the amount 
used has really changed or affected the nature of the article and, of 
course, its salability. 
Id. at 162-63 (emphasis added). In the statute under consideration, 
Congress has employed a test, the very nature of which requires decid- 
ing the amount of soluble non-sugar solids present. If the syrup contains 
greater than six percent, the syrup falls under subheading 1702.90.40 
HTSUS, if it does not, under subheading 1702.90.10 HTSUS. In this 
instance, the statute has concerned itself not with trifles, but with an 
exact measurement. Moreover, like Corporacian Argentina, the import- 
er has fashioned the merchandise to obtain the lower rate of duty. See 
Corporacion Argentina, 32 C.C.PA. at 185. Accordingly, to the extent 
Customs relied on the de minimis rule to exclude the soluble non-sugar 
solids contained in the molasses its action was arbitrary, capricious, an 
abuse of discretion, and otherwise not in accordance with law. 

Since the record evidence demonstrates that Plaintiff did not engage 
in artifice or deceit to obtain the initial ruling under subheading 
1702.90.40 HTSUS and the long line of judicial precedent illustrates 
that Plaintiff engaged in legitimate tariff engineering, classifying the 
sugar syrup outside of the plain meaning of the statute was arbitrary, 
capricious, an abuse of discretion, and otherwise not in accordance with 
law. 


3. The TSUS Provisions Are Not Relevant In Determining the Correct 
Classification of the Sugar Syrup. 
Although neither Customs nor Defendant-Intervenor press the argu- 
ment in their briefs,24 Customs provided further justification for its 
classification under subheading 1702.90.10 HTSUS on the basis of the 


9 ; . 
24 Indeed, when asked by the Court at oral argument if Customs was abandoning its position counsel replied it was 
not, but noted that it was not a particularly strong position 
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quota provisions in the TSUS. See Final Notice at 51-53. After examin- 
ing various provisions of the TSUS, Customs concluded that the sugar 
syrup would have been classified in item 155.75 TSUS and subject to an 
absolute quota.?° Customs is wrong for several reasons. 

First, it is apparent that the TSUS involves an entirely different law 
than the HTSUS provisions governing sugar products. The HTSUS 
breaks sugar products out into several subheadings: 1701 for cane or 
beet sugar and chemically pure sucrose in solid form; 1702 for other sug- 
ars, including sugar syrups; 1703 for molasses resulting from the extrac- 
tion or refining of sugar; and 1704 for sugar confectionery (including 
white chocolate), not containing cocoa. Customs itself recognized that 
when the TSUS was converted to the HTSUS, “Item 155.75, TSUS, in 
part, became subheadings 1702.30.40, 1702.40.00, and 1702.60, 
HTSUS.” Final Notice at 52. 

Second, under the TSUS the sugar syrup in question would more like- 
ly have been classified under TSUS 155.35. The superior heading pro- 
vided for “Sugars, syrups, and molasses, derived from sugar cane or 
sugar beets” and TSUS heading 155.30 provided for “Not principally of 
crystalline structure and not in dry or amorphous form * * * [containing 
less than six percent soluble non-sugar solids].” However, since the sug- 
ar syrup in question contains greater than six percent soluble non-sugar 
solids it would have fallen within TSUS 155.35, an “Other” provision 
not subject to quota and covering those items enumerated in TSUS 
155.30 but containing more than six percent soluble non-sugar solids. 

Customs’ determination that the sugar syrup would have fallen with- 


in TSUS 155.75 fails to account for TSUS General Interpretive Rule 
10(c), which provided that “an imported article which is described in 
two or more provisions of the schedules is classifiable in the provision 
which most specifically describes it * * *.” Since TSUS 155.35 was the 


more specific heading, the sugar syrup would have fallen within it, not 
subject to quota. 


V. CONCLUSION 


For the foregoing reasons, the Court concludes that the sugar syrup 
before it, as described in AR I(37-38), requesting a ruling, is correctly 
classified under subheading 1702.90.40 HTSUS. Customs’ rationale for 
classifying the sugar syrup in a manner inconsistent with the plain 
meaning of the statute was arbitrary, capricious, an abuse of discretion, 
and otherwise not in accordance with law. Judgment will enter accord- 
ingly. 


25 Customs stated: 


155.75, TSUS, provided for sugars, sirups, and molasses, described in this subpart, flavored: and sirups, flavored 

or unflavored, consisting of blends of any of the products described in the subpart. Under item 958.10, blended 

sirups in item 155.75, containing sugars derived from cane or beet and capable of being further processed or mixed 

with similar ingredients and not for the ultimate consumer, and under item 958.15, articles containing over 65 

percent by dry weight of sugars derived from sugar cane or sugar beets, were subject to a ‘none’ absolute quota. 
Final Notice at 52. 
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OPINION 

RESTANI, Judge: This matter is before the court on Cross-Motions for 
Judgment Upon the Agency Record, pursuant to USCIT Rule 56.2, 
brought by foreign producers Pohang Iron and Steel Co., Ltd (“POS- 
CO”), Pohang Coated Steel Co., Ltd. (“POCOS”), and Pohang Steel In- 
dustries Co., Ltd. (“PSI”) (collectively “POSCO Group”), and National 
Steel Corporation; U.S. Steel Group, A Unit of USX Corp.; Inland Steel 
Industries, Inc.; Bethlehem Steel Corporation; and LTV Steel Co., Inc. 
(collectively “Domestic Producers”). Union Steel Manufacturing Co., 
Ltd. (“Union”) appears as defendant-intervenor on Domestic Produc- 
er’s motion.! 

Under review are the results of Commerce’s third administrative re- 
view of the antidumping order in Certain Cold-Rolled Carbon Steel Flat 
Products and Certain Corrosion-Resistant Carbon Steel Flat Products 
from Korea, 58 Fed. Reg. 44,159 (Dep’t Commerce 1993) (final less than 
fair value determination). Certain Cold-Rolled and Corrosion Resistant 
Carbon Steel Flat Products From Korea, 63 Fed. Reg. 13,170 (Dep’t 
Commerce 1998) [hereinafter “Final Results” |, and Amended Final Re- 
sults, Certain Cold-Rolled Carbon Steel Flat Products from Korea; Cer- 
tain Corrosion-Resistant Carbon Steel Flat Products From Korea, 63 
Fed. Reg. 20,572 (Dep’t Commerce 1998) [hereinafter “Amended Final 
Results”). The third administrative review covers the period from Au- 
gust 1, 1995 through July 31, 1996. 

In order to compute a dumping margin for purposes of imposing an 
antidumping duty, Commerce compares United States Price to Normal 
Value (or “NV”). 19 U.S.C. § 1673 (1994). If Normal Value on average ex- 
ceeds United States Price, duties are imposed. Normal Value is prefer- 
ably based on home market prices. 19 U.S.C. § 1677b (1994). Where 
home market prices are unavailable for use, either third country price or 
constructed value (“CV”) (based on cost of production) is used. See 19 
U.S.C. § 1677b(a)(1)(C);(a)(4). CV may also be used where substantial 
amounts of sales are below the cost of production. 19 U.S.C. 
§ 1677b(b)(1). This matter involves a number of cost of production is- 
sues as well as issues involving choice of the basic methodology for calcu- 
lating U.S. price and price adjustments. 


JURISDICTION AND STANDARD OF REVIEW 
The court has jurisdiction pursuant to 28 U.S.C. § 1581(c)(1994). In 
reviewing final determinations in antidumping duty investigations, the 
court will hold unlawful those agency determinations which are unsup- 
ported by substantial evidence on the record, or otherwise not in accor- 
dance with law. 19 U.S.C. § 1516a(b)(1)(B) (1994). 


1 Defendant-intervenor Dongbu Steel Co., Ltd. did not submit a memorandum before the court. 
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I. Steel Substrate Transfer 


BACKGROUND 

In this review, as in prior reviews of the same determination, Com- 
merce “collapsed” POSCO, POCOS, and PSI into the “POSCO Group,” 
treating them as one entity for purposes of its antidumping analysis. Fi- 
nal Results, 63 Fed. Reg. at 13,185. Consistent with its findings in the 
second review, Commerce determined for its cost calculations that hot- 
rolled steel substrate transferred from POSCO to POCOS, i.e., within 
the POSCO Group, should not be revalued pursuant to 19 U.S.C. 
§§ 1677b(f)(2) and (3), the “fair value” and “major input” provisions of 
the antidumping statute.2 Commerce instead valued the substrate at 
the weighted-average POSCO Group-wide cost of production. Final Re- 
sults, 63 Fed. Reg. at 13,185. 

In the Final Results, Commerce concluded that: 


[Blecause we are treating these companies as one entity for our 
analysis, intra-company transactions should be disregarded * * *. 
[T]he decision to treat affiliated parties as a single entity necessi- 
tates that transactions among the parties also be valued based on 
the group as a whole and, as such, among collapsed entities the fair- 
value and major-input provisions are not controlling. 

63 Fed. Reg. at 13,185. 


Domestic Producers maintain that POSCO and POCOS should be 
treated not as part of a collapsed entity but as affiliated parties under 19 
U.S.C. § 1677b(f), which requires application of the major input rule and 
the fair value provision to inputs transferred between “affiliated per- 
sons.” Under the statute, any person who owns “five percent or more of 
the outstanding voting stock or shares of any organization * * * shall be 
considered to be ‘affiliated.’” 19 U.S.C. § 1677(33)(E) (1994). POSCO 
owns fifty percent of POCOS. See POSCO’s Section A Response (Oct. 25, 
1996), at 5, C.R. Doc. 3, Def.’s App., Ex. 1, at 2. Domestic Producers 


therefore contend that the statutory requirement for affiliation is satis- 
fied. 


DISCUSSION 

The court has determined previously on essentially the same facts 
that POSCO and POSCOS may be treated as a single entity. AK Steel 
Corp. v. United States, 34 F. Supp.2d 756, 764-65 (Ct. Int’] Trade 1998). 
The court has also held that single entity treatment is inconsistent with 
application of the fair value and major input provisions. Id. at 766. As 
these issues are discussed in detail in AK Steel and the Domestic Produc- 
ers have raised no arguments which cast the holdings of AK Steel on 
these issues in doubt, the court adopts the reasoning of AK Steel and sus- 
tains the determination of the Department of Commerce not to apply 
the fair value or major input provisions of 19 U.S.C. § 1677(f)(2) and (3). 


2 The “fair value” and “major input” provisions of the antidumping statute specify conditions under which transac- 
tions between affiliates can be disregarded for cost calculation purposes. See 19 U.S.C. §§ 1677b(f)(2)-(3). Application 
of these sections of the statute would have required Commerce to treat each member of the collapsed POSCO group as 
an individual entity for the purpose of calculating substrate costs. 
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II. Startup Costs 
BACKGROUND 

Commerce asked the POSCO Group to explain whether it “was en- 
gaged in any start up production operations for the merchandise under 
review during the cost calculation period.” Questionnaire (Sept. 19, 
1996), at D-9, PR. Doc. 7, Def.’s App., Ex. 4, at 7. The Department asked 
the POSCO Group to describe any such operation and provide total 
costs attributable to the operation, monthly production data, and all 
dates relevant to the construction and initiation of production of such 
operation. Id. 

The POSCO Group reported to Commerce that in June 1995, it had 
begun construction of a new line in its existing plant.? See POSCO Sup- 
plemental Section D Response (Mar. 3, 1997), at 31, C.R. Doc. 19, Def.’s 
App., Ex. 6, at 4. POSCO had finished installing the necessary produc- 
tion equipment one year later, in April 1996, and had commenced initial 
commercial production at that time. Jd. The new line significantly in- 
creased POSCO’s capacity to produce certain products.* See POSCO 
Case Brief (Oct. 15, 1997), at 30, C.R. Doc. 57, POSCO App., Tab 11, at 5. 

The POSCO Group maintained that “production levels were limited 
by technical factors associated with the initial phase of commercial pro- 
duction,” and that as a result, “POSCO experienced abnormally high 
costs® for output from this line.” POSCO Section D Questionnaire Re- 
sponse, at D-35, Def.’s App., Ex. 5, at 5. POSCO argued that Commerce 
should “reduce POSCO’s reported costs by the amount of the requested 
startup adjustment for extraordinary costs associated with the startup 
phase of a facility.” Final Results, 63 Fed. Reg. at 13,199. 

Commerce examined the POSCO Group’s startup adjustment claim 
during verification and denied the request determining that “such an 
adjustment is unwarranted.” POSCO Preliminary Analysis Memoran- 
dum (Sept. 2, 1997), at 7, PR. Doc. 116, Def.’s App., Ex. 3, at 2. Although 
the POSCO Group objected, the Department again denied POSCO’s re- 
quest in the Final Results, as not meeting the criteria for a startup ad- 
justment pursuant to 19 U.S.C. § 1677b(f)(1)(C) (ii). Final Results, 63 
Fed. Reg. at 13,200. Specifically, Commerce concluded that the new line 
did not constitute a “new production facility” or “the substantially com- 
plete retooling of an existing plant” for purposes of 19 US.C. 
§ 1677b(f)(1)(C) (ii), and that production levels were not shown to 
have been limited by “technical factors,” as required by 19 U.S.C. 
§ 1677b(f)(1)(C)Gi)(ID. Final Results, 63 Fed. Reg. at 13,200-01. 

The POSCO Group asserts that the Department incorrectly relied on 
the fact that the new line did not produce “new products” simply be- 


3 POSCO’s plant is located in [ ], Republic of Korea. The new line is one of [ ] at the [ ] plant involved in the manufac- 
turing of [ ] products. The[ ] products into an entirely different product, | ], acorrosion-resistant product. POSCO Br. at 
35 n.22; see also POSCO Section D Questionnaire Response (Nov. 18, 1996), at D-9-10, C.R. Doc. 7, POSCO App., Tab 3, 
at 2-3. 


4 POSCO's capacity to produce [ ] products was increased by [ ] percent. POSCO Case Brief (Oct. 15, 1997), at 30, C.R. 
Doc. 30, POSCO App., Tab 11, at 5. 


5 Pohang incurred total costs of [ ] won to operate this facility. POSCO Supplemental Section D Response, at 30, POS- 
CO App., Tab 7, at 3. 
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cause POSCO also made the product on other existing lines. POSCO 
claims it constructed a “new production facility,” regardless of whether 
the new facility produces products that POSCO produces at other facili- 
ties. Finally, POSCO contends that production was in fact limited due to 
technical factors associated with startup operations.® 


DISCUSSION 
The POSCO Group contends that Commerce’s denial of a startup ad- 
justment is unsupported by substantial evidence and not in accordance 
with law because POSCO allegedly satisfied the statutory requirements 
for a startup adjustment. Commerce is required to make an adjustment 
for startup operations where: 


(I) a producer is using new production facilities or producing a new 

product that requires substantial additional investment, and 

(II) production levels are limited by technical factors associated 

with the initial phase of commercial production. 
19 U.S.C. 1677b(f)(1)(C) (ii). After reviewing the POSCO Group’s data- 
base and product brochure, Commerce concluded that POSCO 
“manufactured products such as those produced from the new equip- 
ment prior to its installation.” Final Results, 63 Fed. Reg. at 13,200. The 
Department also found that the product range of the new line was simi- 
lar to that of POSCO’s other lines with respect to certain dimensions. Id. 
The court affirms Commerce’s decision because the POSCO Group 
failed to satisfy the statutory requirements. 

The POSCO Group concedes that the new line was not involved in the 
production of a different product. See POSCO Br. at 36 (“the Depart- 
ment incorrectly relied on the fact that the new line did not produce ‘new 
products.’”)(emphasis added). POSCO contends, however, that in this 
case Commerce need not consider whether the product is “new and dif- 
ferent,” but rather should consider whether the production facility is 
new. As the statute permits the adjustment for either a new production 
facility or a new product, even if the new line does not produce a new 
product, POSCO may be entitled to the adjustment if the new line 
constitutes a “new production facility.” Commerce determined that it 
does not. Final Results, 63 Fed. Reg. at 13,200. 

POSCO challenges Commerce’s interpretation of these terms. The 
court therefore considers whether Commerce’s understanding of the 
statutory reference to “new product” as meaning a different product 
from those otherwise produced by the respondent and of “new produc- 
tion facility” as excluding a new production line within an existing plant 
reflects a permissible reading of the statute. 

The court reviews an agency’s construction of its statutory mandate 
according to the two-step test established by Chevron U.S.A., Inc. v. Nat- 
ural Resources Defense Council, 467 U.S. 837, 842-43 (1984). The court 
asks first “whether Congress has directly spoken to the precise question 

6 Specifically, the POSCO Group argues that because the line was new and involved “production of a different range 
of products,” increased monitoring and various tests were required to ensure the products met quality and safety stan- 


dards. POSCO Br. at 38. As a result, POSCO alleges, the new line operated below its production capacity during the 
period of review (“POR”). 
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at issue.” Chevron, at 842. Ifthe intent of Congress is clear, the court and 
agency must defer to Congress. Id. at 843. If Congress’ intent is ambigu- 
ous, the court must determine whether the “agency’s answer is based on 
a permissible construction of the statute.” Id 

The statute is silent as to the de of “new product” and “new 
production facility.” See 19 U.S.C. § 1677b(£)(C (ii) (1). Although Con- 
gress did not elabor ate on the en" new product” or “new production 
facilities” in 19 U.S.C. § 1677b(f)(C)(ii)(D, the Statement of Administra- 
tive Action of the Uruguay Round Agreements Act does address the 
question. Statement of Administrative Action, accompanying ps R. 
103-5110 at 656 (1994), reprinted in 1994 U.S.C.C.A.N. 3778, 4040 
(“SAA”).’ The SAA states: 


Mere improvements to existing products or ongoing improve- 
ments to existing facilities will not ‘qualify for astartup adjust ment. 
Commerce also will not consider an expansion of the capacity of an 
existing production line to be a startup operation unless the expan- 
sion constitutes such a major undertaking that it requires the 
construction of a new facility and results in a depression of produc- 
tion levels due to technical factors associated with the initial phase 
of commercial production of the expanded facilities. 

“New production facilities” includes the substantially complete 
retooling of an existing plant. Substantially complete retooling in- 
volves the replacement of nearly all production machinery or the 
equivalent rebuilding of existing machinery. 


SAA, at 166, 1994 U.S.C.C.A.N. at 4173. Commerce’s interpretation of 
the statute is reasonable and consistent with Congressional intent as re- 
flected in the SAA. Commerce is not unreasonable in concluding that in 
providing for a startup cost adjustment in certain cases, the statute con- 
templated instances of the production of a different product from those 
previously produced or the more elaborate establishment of a new facili- 
ty than even the addition of an expensive new line within an existing 
plant. 

According to the statute, if POSCO does not show that the new line 
produces a new product, POSCO must show that the new line consti- 
tutes a “new production facility,” and POSCO has not provided evidence 
in support of that position. Nothing in the record suggests that the new 
line is anything but an expansion of POSCO’s existing type of produc- 
tion.® The new line was established as part of POSCO’s existing factory 
and increased POSCO’s overall capacity to produce certain products al- 
ready in production, as it performed functions that were the same or 
similar to those of other lines at the plant. See POSCO Section D Ques- 
tionnaire Response, at D-10, Def.’s App., Ex. 5, at 3. Moreover, POSCO 
points to no evidence that a “substantial retooling” of the plant took 


7 The SAA represents “an authoritative expression by the Administration concerning its views regarding the inter- 
pretation and application of the Uruguay Round Agreements * * * The Administration understands that it is the ex- 
pectation of the Congress that future Administrations will observe and apply the interpretations and commitments set 
out in this statement.” SAA, at 1, 1994 U.S.C.C.A.N. at 4040 


8 Whether the line is in the same building or a different one is not determinative. 
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place; the POSCO Group does not contend that “nearly all” production 
machinery was either replaced or rebuilt. 

The POSCO Group’s argument depends solely on the fact that it ex- 
pended substantial effort and investment in creating the new line.’ See 
POSCO Br. at 35-37. That POSCO incurred what it calls “considerable 
costs” in establishing the new line is unremarkable without a showing 
that the sizeable investment was geared toward the production of a new 
product or a new production facility. 

In light of the legislative history, the court finds Commerce’s 
construction of 19 U.S.C. § 1677b(f)(1)(C)(ii)(1) reasonable. The POSCO 
Group has not satisfied the requirements of the statute as reasonably 
interpreted by Commerce.!? Accordingly, Commerce’s decision on this 
issue is affirmed. 

III. Constructed Export Price 
BACKGROUND 

In the Preliminary Results, for the purposes of calculating U.S. price, 
Commerce classified all POSCO Group U.S. sales during the POR as ex- 
port price (“EP”) sales (i.e. sales for export to the United States made to 
a party not affiliated with the producer or exporter).!! See Certain Cold- 
Rolled and Corrosion-Resistant Carbon Steel Flat Products from Korea, 
62 Fed. Reg. 47,422, 47,425 (Dep’t Commerce 1997) (preliminary re- 
sults of antidumping duty admin. rev.) [hereinafter “Preliminary Re- 
sults”]. After examining the functions of POCOS’ and POSCO’s USS. 
sales affiliates, however, Commerce determined that most of these sales 
should be reclassified as constructed export price (“CEP”) sales (i.e. 
sales for export to the United States made to an affiliate of the producer 
or exporter).!? See Final Results, 63 Fed. Reg. at 13,172, 13,182-83. 

In its response to Commerce’s questionnaire, the POSCO Group pro- 
vided an overview of its U.S. sales processes for POCOS and POSCO. See 
POSCO Questionnaire Response (Oct. 25, 1996), at 23-24, C.R. Doc. 3, 
Def.’s App., Ex. 1, at 4-5. With respect to POCOS, the POSCO Group 
explained that all of POCOS’ sales to the United States during the POR 
were made through ABC!’, an affiliate of DEF 4 See id. at 23, Def.’s 


2POSCO’s investment in the new line equaled [ | percent of total value from its property, plant, and equipment 
POSCO Rebuttal Brief (Oct. 22, 1997), at 11, C.R. Doc. 47, Def.’s App., Ex. 8, at 2 

10 To qualify for a startup adjustment, a respondent must satisfy the requirements in subsections 
1677b(f)(1)(C)(ii)(1) and (II) of the antidumping statute. See 19 U.S.C. § 1677b(f)(1)(C)(ii). Because the POSCO Group 
failed to qualify according to the requirements of subsection (1), the court need not determine whether Commerce prop- 
erly concluded that production levels were not limited by technical factors, pursuant to 19 US.C 
§ 1677b(H(1)(C) Gi) ID 

11 The statute defines export price as: 


the price at which the subject merchandise is first sold (or agreed to be sold) before the date of importation by the 
roducer or exporter of the subject merchandise outside of the United States to an unaffiliated purchaser in the 
Jnited States or to an unaffiliated purchaser for exportation to the United States. 
19 U.S.C. § 1677a(a) (1994). 
12 The statute defines constructed export price as 
the price at which the subject merchandise is first sold (or agreed to be sold) in the United States before or after the 
date of importation by or for the account of the producer or exporter of such merchandise or by a seller affiliated 
with the producer or exporter, to a purchaser not affiliated with the producer or exporter. 
19 U.S.C. § 1677a(b) 
13 “ARC” refers to [ |. Commerce’s public documents refer to it as “AKO.” 
14 “DEF” refers to [ |. 
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App., Ex. 1, at 4. Acting as a trading company, ABC sells POCOS prod- 
ucts to GHI," a trading company affiliated with ABC. See id. Although 
GHI resells the product to the U.S. customer, it does not take possession 
of the goods, hold any inventory, or have independent sales authority. 
See id. GHI takes title and acts as importer of record, but merchandise is 
shipped directly from the mill in Korea to the customer. See id. at 24, 
Def.’s App., Ex. 1, at 5. Typically, the U.S. customer contacts GHI with 
its purchase order, which GHI then forwards to POCOS. See POSCO 
Section A Questionnaire Response (Oct. 25, 1996), at 48, C.R. Doc. 4, 
POSCO App., Tab 1, at 16. Although POCOS provides GHI with quar- 
terly base price lists, customers provide GHI with a price quotation, 
which GHI then forwards to POCOS for confirmation. See id. GHI col- 
lects payment from the customers, and pays for U.S. brokerage and han- 
dling costs for POCOS’ USS. sales. See POSCO Supplemental Section C 
Response (Mar. 3, 1997), at 25, C.R. Doc. 25, POSCO App., Tab 6, at 6. 
Although POCOS is responsible for procuring the duty drawback, POS- 
CO Section C Questionnaire Response (Nov. 18, 1996), at 51, C.R. Doc. 9, 
POSCO App., Tab 2, at 5, GHI arranges and pays for marine insur- 
ance,!® POSCO Section A Questionnaire Response, at 39, POSCO App., 
Tab 1, at 13. 

POSCO made all sales during the POR either through a wholly-owned 
trading company, POSTRADE, or directly to POSAM, another wholly- 
owned trading company.!? See POSCO Section A Questionnaire Re- 
sponse, at 20-21, POSCO App., Tab 1, at 3-4. POSAM takes title to 
POSCO’s products and acts as importer of record. See id. POSAM does 
not take possession of the goods, as products are shipped directly from 
POSCO to the U.S. customer, and maintains no inventory of POSCO’s 
products. See id. at 21, POSCO App., Tab 1, at 4. U.S. customers send 
inquiries to POSAM, which then prepares an order confirmation sheet 
and submits it to POSCO for approval. See POSCO Home Market Verifi- 
cation Report (June 27, 1997), at 8, C.R. Doc. 37, POSCO App., Tab 8, at 
8. If the customer does not provide a price in its initial inquiry, POSAM 
may suggest a price based on quarterly price lists provided to POSAM by 
POSCO. See id. In the case of a new U.S. customer, terms of sale may be 
negotiated directly with POSCO. See id. at 5-6, POSCO App., Tab 8, at 
5-6. POSAM is not authorized to negotiate terms of sale with the cus- 
tomers nor change the terms of sale established by POSCO with the cus- 
tomers. See id.; POSCO Supplemental Section A Response (Feb. 18, 
1997), at 19, C.R. Doc. 22, POSCO App., Tab 5, at 4. Once the order is 
confirmed by POSCO, POSAM is responsible for collecting payments 
from customers. See POSCO Section A Questionnaire Response, at 37, 
POSCO App., Tab 1, at 11. POSCO is responsible for securing the duty 
drawback, POSCO Section C Questionnaire Response, at 51, POSCO 


15 “GHI” refers to [ ]. Commerce's public documents refer to it as “BUS.” 
16 GHI also [ ]. POSCO Supplemental Section C Questionnaire Response, at 25, POSCO App., Tab 6, at 6. 
17 From the third quarter of 1995 through the end of the POR, POSCO sold directly to POSAM, before which prod- 


ucts had first been sold to POSTRADE and then to POSAM. See POSCO Section A Questionnaire Response, at 20-21, 
POSCO App., Tab 1, at 3-4. 
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App., Tab 2, at 5, although POSAM arranges and pays for Customs 
clearance and brokerage and handling,!® POSCO Section A Question- 
naire Response, at 36-37, POSCO App., Tab 1, at 10-11. 


DISCUSSION 

In this administrative review, Commerce utilized its three-part test, 
developed in response to this court’s decision in PQ Corp. v. United 
States, 11 CIT 53, 58-65, 652 F Supp. 724, 729-35 (1987), to determine 
whether sales made by POSCO through its U.S. affiliates should be clas- 
sified as EP sales or CEP sales. Application of the test requires that the 
following criteria be established in order for such sales to receive EP 
classification: 

(1) whether the merchandise was shipped directly from the 
manufacturer * * * to the unaffiliated U.S. customer; 
(2) whether this was the customary commercial channel between 
the parties involved; and 
(3) whether the functions of the U.S. sales affiliates * * * were 
limited to those of processors of sales-related documentation and 
communications links with unrelated U.S. buyers. 
Final Results, 63 Fed. Reg. at 13,182. As Commerce noted, Domestic 
Producers do not contest that POSCO satisfied the first two criteria. See 
id. “Consequently, the third criterion, pertaining to the level of affiliate 
involvement in making sales or providing customer support, is the de- 
termining factor in this instance.” Id. 

Although Commerce had initially determined that the POSCO 
Groups satisfied all three criteria and that its sales therefore warranted 
EP classification, see Preliminary Results, 62 Fed. Reg. at 47,425-26, 
the agency concluded in its final determination that the sales made by 
POSCO and POCOS through their respective affiliates, POSAM and 
GHI, warranted CEP classification because the third criterion was not 
satisfied, see Final Results, 63 Fed. Reg. at 13,183. The POSCO Group 
argues that this classification is not supported by substantial evidence 
because the facts in this case are the same as in the second administra- 
tive review, in which Commerce classified its sales as EP transactions. In 
addition, it argues, the factors identified by Commerce and Domestic 
Producers have previously been upheld by this court to support an EP 
classification, and therefore, cannot substantiate a CEP classification in 
this case. Commerce and Domestic Producers argue that the CEP classi- 
fication must be upheld because of the significant involvement of the 
US. affiliates in POSCO’s and POCOS’ US. sales during the period of 
review, particularly the level of the affiliates’ participation in contacting 
customers and setting prices for the U.S. market. Domestic Producers 
also emphasize that despite this court’s upholding of an EP classifica- 
tion in previous cases that included many of the same factors, Com- 
merce has the authority to reweigh those factors in each case so as to 
arrive at a different conclusion during a different period of review. 


18 POSAM is also responsible for handling [ ]. POSCO Section A Questionnaire Response, at 38, POSCO App., Tab 1, 
at 12. 
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The POSCO Group is certainly correct that this court has previously 
upheld EP (formerly known as “purchase price,” or PP) classification 
for the U.S. sales of foreign producers who followed practices similar to 
those maintained by POSCO, POCOS, and their US. affiliates in this re- 
cord. Specifically, this court has found EP (or PP) classification to be 
supported by substantial evidence when the U.S. affiliate has performed 
the following functions, all of which have also been performed by PO- 
SAM and/or GHI in this case: 


¢ taking title from the foreign producer, see AK Steel Corp., 34 F. 
Supp.2d at 759-60, 762; Zenith Elecs. Corp. v. United States, 18 
CIT 870, 874-75 (1994); Outokumpu Copper Rolled Prods. AB v. 
United States, 17 CIT 848, 857, 829 F. Supp. 1371, 1379 (1993); 
functioning as the importer of record, see AK Steel, 34 F Supp.2d 
at 759-60, 762; Independent Radionic Workers of Am. v. United 
States, 19 CIT 375, 375-76 (1995); Zenith, 18 CIT at 874~75; EI. 
DuPont de Nemours & Co., Inc. v. United States, 17 CIT 1266, 
1281, 841 F. Supp. 1237, 1249 (1993); Outokumpu, 17 CIT at 
857, 829 F Supp. at 1379; 
arranging and paying for insurance, see AK Steel, 34 F Supp.2d 
at 759, 762; 
paying for inland freight to the U.S. customer, see AK Steel, 34 F. 
Supp.2d at 759-60, 762; Independent Radionic Workers, 19 CIT 
at 375-76; 
invoicing the U.S. customer directly, see AK Steel, 34 F. Supp.2d 
at 759-60, 762; Independent Radionic Workers, 19 CIT at 
375-76; Zenith, 18 CIT at 874-75; E.I. DuPont, 17 CIT at 1281, 
841 F Supp. at 1249; 
serving as a point of contact for the U.S. customer, see AK Steel, 
34 F Supp.2d at 759-60, 762; E.I. DuPont, 17 CIT at 1281, 841F 
ae at 1249; Outokumpu, 17 CIT at 858, 829 F. Supp. at 1379; 
an 
collecting payment directly from the U.S. customer, see AK Steel, 
34 F Supp.2d at 759-60, 762; Independent Radionic Workers, 19 
CIT at 375-76; Zenith, 18 CIT at 874-75; E.I. DuPont, 17 CIT at 
1281, 841 F Supp. at 1249.19 


Contrary to POSCO’s contentions, however, the aforementioned 
cases do not stand for the proposition that Commerce may only classify a 
foreign producer’s sales to its U.S. affiliate as CEP sales when factors 
other than those identified above are present. 

In arguing that the holdings of these previous cases mandate a rejec- 
tion of Commerce’s CEP classification in this case, the POSCO Group 
misunderstands the substantial evidence standard of review employed 
by this court when reviewing Commerce’s determinations. As the Su- 
preme Court has stated, substantial evidence “is something less than 
the weight of the evidence, and the possibility of drawing two inconsis- 
tent conclusions from the evidence does not prevent an administrative 
agency’s finding from being supported by substantial evidence.” Conso- 


19 Also, { ]. See Outokumpu, 17 CIT at 857, 829 F. Supp. at 1379. 
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lo v. Federal Maritime Comm’n, 383 U.S. 607, 620 (1966). See also Trent 
Tube Div., Crucible Materials Corp. v. Avesta Sandvik Tube AB, 975 F.2d 
807, 814 (Fed. Cir. 1992) (CIT’s finding of substantial evidence to sup- 
port ITC’s determination did not prevent ITC from permissibly reach- 
ing contrary determination upon remand). Cf Timken Co. v. United 
States, 12 CIT 955, 962, 699 F Supp. 300, 306 (1988), aff'd 894 F.2d 385 
(Fed. Cir. 1990) (“It is not within the court’s domain either to weigh the 
adequate quality or quantity of the evidence for sufficiency or to reject a 
finding on grounds of a differing interpretation of the record.”) (citation 
omitted). That the court previously has found the described factors in- 
sufficient to warrant a CEP classification, therefore, does not prevent 
Commerce from concluding in another case, supported by substantial 
evidence, that a different interaction of the same factors warrants a 
CEP classification. 

More telling than the factors upheld by this court in previous cases as 
indicative of an EP classification is Commerce’s classification of POS- 
CO’s sales to their US. affiliates in the prior administrative review, 
upheld by this court in AK Steel, 34 F Supp.2d at 762. Whereas Com- 
merce classified those sales as EP transactions during the second ad- 
ministrative review and, in fact, during the first administrative review 
as well, Commerce altered those conclusions in labeling the sales as CEP 
transactions during this third administrative review.2° This court has 
recognized that “Commerce has the flexibility to change its position[,] 
providing that it explains the basis for its change and providing that the 
explanation is in accordance with law and supported by substantial evi- 
dence.” Cultivos Miramonte S.A. v. United States, 980 F. Supp. 1268, 
1274 (Ct. Int’] Trade 1997). Commerce offers three bases to justify its 
change in classification during the third administrative review: 
(1) “U.S. affiliates * * * played a central role in the sales activities after 
the merchandise arrived in the United States”; (2) “U.S. customers sel- 
dom had contact with POSCO or POCOS”; and (3) US. affiliates were 
significantly involved in the setting of prices for U.S. customers. Final 
Results, 63 Fed. Reg. at 13,183. 

With regard to the first observation, Commerce has failed to provide a 
reasoned explanation as to the “central role” played by the U.S. affiliates 
in this case. See Allentown Mack Sales & Serv., Inc. v. NLRB, 522 U.S. 
359, 374-77 (1998) (“process by which [agency] reaches [its] result must 
be logical and rational”). In the Final Results Commerce noted the exis- 
tence of factors similar to those found in German Plate.2! In German 
Plate a CEP classification was upheld by this court in U.S. Steel 
Group—A Unit of USX Corp. v. United States, 15 F Supp.2d 892, 902-03 


20 Commerce’s attempt to reconsider its final EP decision in the second review was rebuffed by the court. AK Steel, 
34 F. Supp.2d at 762. 


21 Certain Cut-to-Length Carbon Steel Plate from Germany, 62 Fed. Reg. 18,390 (Dep’t Commerce 1997) (final re- 
sults of antidumping duty admin. rev.). 
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(Ct. Int’] Trade 1998).22 Based on the mere existence of similar factors, 
Commerce summarily concludes that POSAM and GHI play such a sig- 
nificant role that their sales do not qualify for EP classification. Com- 
merce does not explain exactly how these “similar” factors in the 
context of this factual scenario establish a “central role” played by the 
US. affiliates. Furthermore, Commerce points to no changed circum- 
stances since the prior administrative review or any other reason that 
would warrant the new CEP classification. Cf Cultivos Miramonte, 980 
F Supp. at 1275 (concluding that Commerce’s different determination 
upon the same set of facts may be justified if prior determination had 
been based on error). 

Commerce may change the standards it applies to a given set of facts, 
but it must explain any departure from established standards. See 
Graphic Communications Int’l Union, Local 554 v. Salem-Gravure Div. 
of World Color Press, Inc., 843 F.2d 1490, 1493 (D.C. Cir. 1988) (“Agency 
decisions that depart from established precedent without a reasoned ex- 
planation will be vacated as arbitrary and capricious.” ). If Commerce’s 
conclusion rests on factors, either legal or factual, that were not applica- 
ble to the prior reviews, those factors must be identified in a reasoned 
explanation rather than with the mere “conclusory statements” pro- 
vided in the Final Results. See Graphic Communications, 843 F.2d at 
1494. 

Commerce next relies on the lack of direct contact between U.S. cus- 
tomers and the foreign manufacturers to establish that POSAM and 
GHI, rather than POSCO and POCOS, are the actual sellers in the U.S. 
market, thereby justifying the CEP classification. Commerce notes, in 
particular, the relevance of POSAM’s and GHI’s signing of the sales con- 
tracts as a relevant factor in its determination. See Final Results, 63 
Fed. Reg. at 13,183. Again, however, Commerce fails to provide an ex- 
planation for the change in classification from the second administra- 
tive review to the third review, including whether the signing of sales 
contracts by POSAM and GHI was a factor not present or overlooked 
during the second review. That the U.S. affiliates in this case served as 
the outlets through which U.S. sales were made for POSCO and POCOS, 
and were the initial and predominant source of contact for U.S. custom- 
ers, was well-established in the second administrative review. See AK 
Steel, 34 F Supp.2d at 759-60; Certain Cold-Rolled and Corrosion-Re- 
sistant Carbon Steel Flat Products from Korea, 62 Fed. Reg. 18,404, 
18,432-33 (Dep’t Commerce 1997) (final results of antidumping duty 
admin. rev.) [hereinafter “Second Review”). If Commerce relied on addi- 
tional facts in the present record, not existent or considered during the 
second review, which warrant a reweighing of the evidence so that the 
foreign manufacturers’ sales may be reclassified as CEP transactions, it 
must state such additional facts and provide a rational connection be- 
tween those facts and its conclusions. Cf: Motor Vehicle Mfrs. Ass’n of the 


22 The court also distinguished the facts of U.S. Steel from those present in POSCO’s second administrative review. 
See AK Steel, 34 F. Supp.2d at 762. 
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U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (Under 
the more deferential arbitrary and capricious standard, “the agency 
must examine the relevant data and articulate a satisfactory explana- 
tion for its action including a ‘rational connection between the facts 
found and the choice made.’”) (quoting Burlington Truck Lines, Inc. v. 
United States, 371 U.S. 156, 168 (1962)). In the absence of any explana- 
tion, however, Commerce’s CEP classification cannot be justified by a 
mere restatement of a factor not erroneously considered, such as lack of 
customer contact, that had existed in the prior review, during which the 
U.S. sales were classified as EP transactions. 

Finally, Commerce relies most heavily on the involvement of the U.S. 
affiliates in setting prices for the U.S. customers of POSCO and POCOS. 
Contrary to the two other justifications proffered by Commerce for its 
CEP classification in this review, Commerce did explain in the Final Re- 
sults that the more active role played by POSAM and GHI in setting U.S. 
prices, when compared to that in the second review, warranted CEP 
classification. In particular, Commerce and Domestic Producers rely on 
three pieces of evidence to support Commerce’s explanation:?° (1) POS- 
CO’s and POCOS’ inability to provide “tangible evidence of price rejec- 
tion by POSCO or POCOS”; (2) handwritten entries in POSAM’s cost 
spreadsheets; and (3) the substantial SG&A expenses incurred by the 
US. affiliates in their U.S. sales of POSCO’s and POCOS’ products. Fi- 
nal Results, 63 Fed. Reg. at 13,183. Despite superficially satisfying the 
requirement of a reasoned explanation, however, Commerce’s factual 
base for its decision, that POSAM and GHI were intimately involved in 
the negotiation of U.S. prices, is unsupported by substantial evidence. 

“When [an agency] purports to be engaged in simple fact-finding, un- 
constrained by substantive presumptions or evidentiary rules of exclu- 
sion, it is not free to prescribe what inferences from the evidence it will 
accept and reject, but must draw all those inferences that the evidence 
fairly demands.” Allentown Mack, 522 U.S. at 378 (rejecting NLRB’s 
systematic under-valuation of certain type of evidence) (emphasis add- 
ed). The inference drawn from the evidence cited by Commerce and Do- 
mestic Producers in this case must therefore be reasonable and 
consistent with the evidence available in the entire record. First, with 
regard to the lack of evidence establishing price rejection by POSCO and 
POCOS, Commerce justifies its inference by claiming that “[nJeither 
POCOS nor POSCO has offered an explanation for the uncanny ability 
of U.S. customers, given the absence of published price lists, to suggest 


23 Domestic Producers also point to an additional factor, not previously considered by the court’s case law on this 
issue, in support of their argument that POSAM and GHI are more than “processors of sales-related documentation 
and communications links with unrelated U.S. buyers”: they claim that POSAM and GHI finance the sales of POSCO’s 
and POCOS’ products to their U.S. customers. See Domestic Producers Br. at 9-10, 13. An examination of the record, 
including the specific portions cited by Domestic Producers, however, reveals that their claim is not substantiated; Do- 
mestic Producers’ own unclear citations refer to documents unrelated to the possible financing of purchases by U.S 
customers. Even if such evidence existed, however, this court could not rule on whether that factor alone would render 
Commerce’s determination supported by substantial evidence because Commerce itself did not identify that factor as 
relevant to its determination in the Final Results. See SEC v. Chenery Corp., 318 U.S. 80, 95 (1943) (“administrative 


order cannot be upheld unless the grounds upon which the agency acted in exercising its powers were those upon which 
its action can be sustained.”). 
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prices that appear always to be accepted by [POSCO and POCOS].” 
Gov’t Br. at 33. In doing so, however, Commerce inadequately consid- 
ered that POSCO did indeed offer such an explanation during the Cali- 
fornia verification: “the company did not indicate that it possessed * * * 
information [about price rejection], and indicated that rejections would 
be unusual, given the small number of U.S. customers, the minimal 
numbers of sales to those customers, and the customers’ knowledge 
about POCOS’ pricing.” POSCO U.S. Sales Verification Report (Sept. 6, 
1997), at 3, C.R. Doc. 51, POSCO App., Tab 10, at 3. 

Second, Commerce notes that the “markup value” cell in POSAM’s 
cost spreadsheets was entered by hand rather than based on a formula, 
from which it concludes, “a possible interpretation would be that the af- 
filiate does in fact have some input into the magnitude of the markup it 
earns on the sales.” Final Results, 63 Fed. Reg. at 13,183 (emphasis add- 
ed). While this may well be a “possible interpretation” of the handwrit- 
ten entries, substantial evidence requires that Commerce’s inference of 
input by US. affiliates into the U.S. price be based on some likelihood, 
not a mere “possible interpretation” that is not otherwise corroborated 
by record evidence. 

Finally, Commerce and Domestic Producers emphasize the signifi- 
cant portion of SG&A expenses of the U.S. affiliates spent with respect 
to U.S. sales.*4 This factor was raised by Domestic Producers during the 
second administrative review as well, and Commerce concluded then 
that despite such significant SG&A expenses by the US. affiliates, the 
sales warranted EP classification. See Second Review, 62 Fed. Reg. at 
18,432-33. Having concluded that EP classification was warranted de- 
spite the SG&A expenses, Commerce may not now simply identify those 
expenses as the basis for an inference that the U.S. affiliates play a sig- 
nificant role in setting U.S. prices without further explanation. As noted 
above, Commerce’s decision to change classification from EP to CEP 
must be based on some new configuration of facts or, if based on the 
same facts, Commerce must provide an explanation for its change in ap- 
proach. See Cultivos Miramonte, 980 F. Supp. at 1274-76. 

There is nothing in this record, including Commerce’s final deter- 
mination which indicates the functions undertaken by POSAM and 
GHI are of “sufficient substance” to warrant CEP classification under 
existing standards. AK Steel, 34 F Supp.2d at 762. Commerce has indi- 
cated that its prior approach to CEP and EP decisionmaking was a poor 
policy choice. It implies that a new set of standards is applicable, yet it 
cites the old standards. The application of any new standard must be 
transparent. Exactly what factors are now discounted, and why, must be 
explained. As the court has stated previously, some clear standards are 


24 POSCO contests Commerce's reliance on SG&A expenses because they claim that Commerce never properly re- 
quested the U.S. affiliates’ SG&A information. POSCO Br. at 17. Commerce indicated in the Final Results that POSCO 
had been requested to provide such information on more than one occasion. 63 Fed. Reg. at 13,183. The court does not 
decide whether Commerce properly used facts available in light of the alleged failure to respond to Commerce's re- 
quests because, as discussed above, even assuming the correctness of Commerce’s position, the agency’s determination 
is not supported by substantial evidence. 
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needed. Otherwise agency decisionmaking may descend into arbitrari- 
ness. See Cultivos Miramonte, 980 F. Supp. at 1274 n.7 (agency change of 
practice arbitrary if “factual findings and underlying reason for change 
are not supported by substantial evidence”). 
IV. Movement Expenses in CEP Profit Calculation 
BACKGROUND 

For purposes of CEP based U.S. price, consistent with 19 U.S.C. 
§ 1677a(f)(2)(B), Commerce calculated the total U.S. expenses compo- 
nent of the applicable percentage to be applied to profit for each respon- 
dent as the sum of U.S. commissions, U.S. direct expenses, and U.S. 
indirect expenses. Dongbu Analysis Memorandum (Mar. 16, 1998), at 
9-10, C.R. Doc. 82, Domestic Producers’ App., Tab 12, at 2-3. Commerce 
included respondents’ total movement expenses” in calculating the to- 
tal expense amount for the denominator of the applicable percentage 
even though movement expenses are not included in the numerator con- 
taining U.S. expenses. Id. at 9, Domestic Producers App., Tab 12, at 2. 

Domestic Producers argue that Commerce’s inclusion of movement 
expenses in the denominator reflects an impermissible construction of 
the statute, as held in U.S. Steel Group, 15 F Supp.2d at 897-898. Total 
expenses, Domestic Producers contend, are limited to those expenses 


pertaining to the production and sale of the subject merchandise and do 
not encompass movement expenses.”© 
DISCUSSION 

A. As a preliminary matter, Commerce argues that Domestic Produc- 
ers are precluded from raising this issue for failure to exhaust their ad- 
ministrative remedies. Essentially the court looks at administrative 
efficiency and fairness in deciding whether an issue may be raised for 
the first time on appeal from an antidumping duty determination. See 
Alhambra Foundry Co. v. United States, 12 CIT 348, 347, 685 F. Supp. 
1252, 1256 (1988) (stating exception to exhaustion doctrine “when re- 
quiring exhaustion would be futile or an insistence on a useless formal- 
ity.”); Budd Co., Wheel & Brake Div. v. United States, 15 CIT 446, 452 
n.2, 773 F. Supp. 1549, 1555 n.2 (1991) (listing cases where court has not 
required exhaustion of administrative remedies). 

Domestic Producers raise two points on the fairness side of the scale. 
The first is that a court decision intervened indicating Commerce’s com- 
putation method was incorrect. See U.S. Steel Group, 15 F. Supp.2d at 
897-98. The second is that this was an unimportant issue at the admin- 
istrative stage, as the preliminary results indicated that Dongbu’s and 
the POSCO Group’s U.S. Sales, as well as a portion of Union’s U.S. sales, 


95 er 
“9° The statute provides, in relevant part, that total expenses are those 
incurred by or on behalf of the a 
of the United States seller affiliate 
merchandise 
19 U.S.C. § 1677a(f(2)(C) 


n producer and foreign exporter of the subject merchandise and by or on behalf 
with the producer or exporter with respect to the production and sale of such 


96 . C 
“© In more than three court cases, Commerce has not provided a reasoned explanation for its approach. Respon- 


dent’s post hoc rationale cannot substitute for explanations by the agency. In any case, the court concludes no reasoned 
approach can trump the statute 
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would be treated as EP sales. Preliminary Results, 62 Fed. Reg. at 
47,425. After the final results were issued Domestic Producers had no 
opportunity to raise the issue. 

The court generally takes a strict view of the need to exhaust remedies 
by raising all arguments. Intervening case law may bolster a claim that 
exhaustion should be waived, see Rhone Poulenc, S.A. v. United States, 7 
CIT 133, 135, 583 F Supp. 607, 610 (1984), but generally more is needed. 
The court expects attorneys to raise the viable arguments available to 
them in advance of court rulings. 

In Rhone Poulenc, on which Domestic Producers rely, the additional 
factor was that argument there would have been futile because the legal 
issue was settled at the agency after a full airing. See Rhone Poulenc, 7 
CIT at 135-36, 583 F. Supp. at 610-11. In this case, it is not clear that 
further argument to the agency would not have provided, at least, a 
more clearly explained determination for review. Thus, the court is not 
completely swayed by the intervention of U.S. Steel. 

The court is persuaded, however, by the additional factor of the lack of 
fair opportunity to raise the issue before the agency. It would be foolish 
to encourage parties to make arguments because they might somehow 
become important under a possible future scenario. In the interest of ad- 
ministrative efficiency, parties should be encouraged to address only the 
issues that are currently relevant and to drop arguments that likely will 
have no significant effect on the administrative proceedings. According- 
ly, Domestic Producers were not required to raise this argument when 
EP. not CEP sales were at issue. 

B. The court has fully explained in U.S. Steel and again in Thai Pine- 
apple Canning Indus. Corp. v. United States, 1999 WL 288772, *7-8 (Ct. 
Int’] Trade May 5, 1999) why Commerce’s CEP profit methodology is at 
odds with the statute. The reader is referred to those cases for a full dis- 
cussion. Suffice it to say that whether the language of the statute is clear 
when parts are read in isolation is irrelevant because when all parts are 
read together the statute is clear. In constructing the percentage for al- 
location of total profit to U.S. price sales, Commerce must use the same 
categories of expenses in the numerator and the denominator because 
this is what 19 U.S.C. § 1677a(f), as interpreted by the SAA, requires. In 
contrast, Commerce requires proportionality in a ratio that it has 
created for administrative convenience and is not constructing the ratio 
required by the statute enacted by Congress. Movement expenses ap- 
pear to be excluded from the denominator by the statutory language de- 
scribing the denominator, and from the numerator by the statutory 
language describing it. More importantly, because movement expenses 
are excluded from the numerator of the ratio they are to be excluded 
from the denominator so that a genuine ratio for purposes of allocation 
of total profit may be established. What factors Commerce considers in 
determining actual profit, which is allocated by the ratio, is not determi- 
native of the construction of the ratio. 
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V. Interest and Other Indirect Selling Expenses 
BACKGROUND 

Commerce asked the POSCO Group, with respect to U.S. sales, to pro- 
vide transaction-specific data on indirect selling expenses incurred both 
in the home market and the United States, and to report inventory car- 
rying costs incurred both in the home market and the Unites States. See 
Questionnaire, at C-37-39, Def.’s App., Ex. 4, at 2-4. With respect to 
each of these variables, the POSCO Group responded that the reporting 
requirements were “not applicable because all of POSCO’s and POCOS’ 
sales are export price sales.” See POSCO Questionnaire Response (Nov. 
19, 1996), at C-59-61, PR. Doc. 53, Def.’s App., Ex. 2, at 2-4. 

In a supplemental questionnaire, Commerce again instructed the 
POSCO Group to provide information regarding U.S. indirect selling ex- 
penses and inventory carrying costs, specifically indicating that these 
data might be required for Commerce’s calculations in the Final Re- 
sults. Supplemental Questionnaire (Jan. 17, 1997), at 37, PR. Doc. 65, 
Def.’s App., Ex. 15, at 2. Again, the POSCO Group declined to provide 
the requested information. 

Thus, when Commerce determined in the Final Results that the POS- 
CO Group’s U.S. sales should be reclassified as CEP transactions, the 
record did not include the data required to adjust CEP pursuant to 19 
U.S.C. § 1677a(d)(1). See Final Results, 63 Fed. Reg. at 13,183. Com- 
merce did not make an interest adjustment in the Final Results. 

Domestic Producers filed a ministerial error allegation, pursuant to 
19 C.FR. § 353.28 (1997), arguing that Commerce inadvertently 
omitted from its final calculations certain interest selling expenses in- 
curred by the POSCO Group’s US. affiliates?’ in the United States. 
Ministerial Error Allegation (Mar. 31, 1998), at 2, C.R. Doc. 90, POSCO 
App., Tab 16, at 2. 

The POSCO Group defended Commerce’s original decision, arguing 
that the Department correctly excluded interest expenses from its cal- 
culation of U.S. indirect selling expenses and that any interest expense 
incurred by its US. affiliates was captured by the imputed credit ex- 
pense as reported. POSCO Response to Ministerial Error Letter (Apr. 3, 
1998), at 2, PR. Doc. 212, Def.’s App., Ex. 17, at 2. The POSCO Group 
also argued that Commerce’s “standard practice is not to include inter- 
est expenses in the calculation of U.S. indirect selling expenses in order 
to avoid the double-counting of expenses.” Id. 

Commerce analyzed the parties’ ministerial error allegations and 
concluded that the agency had indeed committed the error alleged by 
Domestic Producers. Ministerial Error Analysis Memorandum (Apr. 15, 
1998), at 5, PR. Doc. 216, Def.’s App., Ex. 18, at 4. Commerce issued an 
Amended Final Determination using facts available information for the 
interest adjustment. See Amended Final Results, 63 Fed. Reg. at 20,573. 


97 : ‘ ae : 
“‘ Domestic Producers name [| | and POSAM as affiliates. Ministerial Error Allegation (Mar. 31, 1998), at 3, C.R 
Doc. 90, POSCO App., Tab 16, at 3 
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Commerce stated, in response to POSCO’s separate ministerial error 
allegation as to the indirect selling expense calculation, that it had not 
intended to exclude “commissions” or “bank charges” from its calcula- 
tions of indirect selling expenses for U.S. sales of POCOS merchandise, 
and that it had meant to include the relevant rental operating expenses 
in question in its calculation of indirect selling expenses for U.S. sales. 
Ministerial Error Analysis Memorandum, at 3-4, Def.’s App., Ex. 18, 
at*® 2-3. Thus, it denied POSCO’s ministerial error claim. 

DISCUSSION 

POSCO does not seriously challenge the use of facts available under 
19 U.S.C. § 1677e (1994), if an interest adjustment is warranted. POS- 
CO is correct in not emphasizing this issue, as it had sufficient opportu- 
nity to provide this data. It was, at least, twice requested by Commerce. 
Even though it relates to CEB which POSCO objects to, POSCO took the 
risk in not providing the data knowing that in this case Commerce might 
elect to use an approach to US. sales requiring it. 

POSCO does challenge both the timing and the substance of the ad- 
justment. Commerce has provided the court very little to go on. It is diffi- 
cult to tell whether this is a mere ministerial error, which can be made 
after the final results, because Commerce does not explain the sub- 
stance of its approach. Nor does Commerce explain why the amount it 
chose is a proper facts available amount. Is this an adverse selection pur- 
suant to 19 U.S.C. § 1677e(b)? If the Department did make an adverse 
inference, what is the basis for its selection? 

If CEP is used on remand, Commerce should explain its interest 


methodology and whether it was a standard methodology which was 
merely overlooked. Further, Commerce must explain in more detail its 
rejection of POSCO’s ministerial error claim. A contrast of the different 
treatment of the two claims might be enlightening. 


VI. Warehousing Expenses 
BACKGROUND 

In order to make proper price adjustments, Commerce asked respon- 
dent Union to report transaction-specific data concerning U.S. post-sale 
warehousing expenses and to provide narrative descriptions of its U.S. 
warehousing practices during the POR. Union Questionnaire (Sept. 19, 
1996), at C-34, PR. Doc. 11, Def.’s App., Ex. 19, at 2. Following Union’s 
response, Commerce sought more specific information pertaining to 
US. sales for which the terms indicated that Union would pay demur- 
rage and handling, but for which none had been reported. Union Sup- 
plemental Questionnaire (Jan. 10, 1997), at 19, C.R. Doc. 17, Def.’s App., 
Ex. 21, at 3. Commerce accepted Union’s response, which explained that 
no warehousing expenses had been incurred for the sales in question. 
Final Results, 63 Fed. Reg. at 13,187. Union stated that it had received 


9 . ’ . : - 
28 Commerce’s Amended Final Results mirror the analysis set forth in its April 15, 1998 memorandum. Compare 


Amended Final Results, 63 Fed. Reg. at 20,573, and Ministerial Error Analysis Memorandum, at 4-5, Def.’s App., Ex 
18, at 3+4. 
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free warehousing according to the terms of a storage agreement.”9 
Union Verification Memorandum (June 30, 1997), at 16, PR. Doc. 38, 
Def.’s App., Ex. 23, at 6. The sales marked “warehoused and delivered” 
(“W&D”) but without expenses recorded, were instances in which the 
customer picked up the merchandise immediately upon arrival. Union 
Response (Feb. 21, 1997), at 55, PR. Doc. 23, Def.’s App., Ex. 22, at 2. 

During verification, upon examination of five of Union’s transactions 
(observations 83, 203, 484, 735, and 736), Commerce determined that 
Union had incurred no warehousing expenses. See Union Verification 
Memorandum, at 11-12, 16, Def.’s App., Ex. 23, at 4-6. Commerce con- 
cluded that there were no deficiencies or contradictions in Union’s ex- 
planations concerning its reporting of U.S. warehousing expenses. Final 
Results, 63 Fed. Reg. at 13,187. Domestic Producers allege that Union 
did not report warehousing expenses for numerous U.S. sales and that 
these are expenses “incident to bringing the subject merchandise from 
the original place of shipment in the exporting country to the place of 
delivery in the United States,” pursuant to 19 U.S.C. § 1677a(c)(2)(A). 
Domestic Producers therefore contend that Commerce failed to proper- 
ly verify the information upon which it relied and that the agency’s con- 
clusions are not supported by substantial evidence. 

DISCUSSION 

As noted, at verification, Commerce elected to examine a sample of 
the sales for which no warehousing expenses were reported. Domestic 
Producers’ independent examination of the sales verified by Commerce 
reportedly revealed “gaps” (time windows between shipping to the 
warehouse and shipping to the customer) in a majority of the observa- 
tions, although a minority contained gaps of more than five days.*° Do- 
mestic Producers report what they deem to be suspicious correlations 
between the terms of sale associated with certain sales and the gaps for 
those sales. Domestic Producers claim these discrepancies indicate peri- 
ods for which Union must have incurred unreported warehousing ex- 
penses. Moreover, Domestic Producers claim that, of the five sales 
Commerce examined closely, three show evidence of warehousing ex- 
penses. Domestic Producers argue that Commerce failed to satisfy the 
requirements of 19 U.S.C. § 1677m(i)(3) (1994), pursuant to which the 
agency shall “verify all information relied upon in making * * * a final 
determination in a review,” and that the agency’s decision regarding 
warehousing expenses is unsupported by substantial evidence in the re- 
cord. The court remands to the agency on this issue. 

Commerce enjoys “wide latitude” in its verification procedures. See 
American Alloys, Inc. v. United States, 30 F.3d 1469, 1475 (Fed. Cir. 
1994); Carlisle Tire & Rubber Co. v. United States, 9 CIT 520, 532, 622 F. 
Supp. 1071, 1082 (1985) (“It is within the discretion of Commerce to de- 


29 Union provided Commerce with documentation supporting its alleged agreement with [ ]. Specifically, the agree- 
ment allowed [ ]. Union Verification Memorandum (June 30, 1997), at Ex. 29, PR. Doc. 38, Def.’s App., Ex. 23, at 10 


30 The record shows gaps in| ] of the [ ] observations, [ ] of which involve gaps ranging from [ |. See Domestic Produc- 
ers’ Br. at 29-30 (citing Union’s U.S. Sales Database) 
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termine how to verify” and “due deference will be given to the expertise 
of the agency.”) (citation omitted). Verification “is not intended to be an 
exhaustive examination of the respondent’s business.” Monsanto Co. v. 
United States, 12 CIT 937, 944, 698 F Supp. 275, 281 (1988). Thus, Com- 
merce has the discretion to choose a spot-check sampling procedure 
rather than a comprehensive examination of each sale. 

Domestic Producers also complain that the agency did not look past 
the supporting documents it deemed credible. For instance, the agency 
presumed that the document,*! which Union presented to account for 
periods during which merchandise was warehoused without a ware- 
housing expense, was in fact a binding contract covering the period of 
review. Domestic Producers note that in Al Tech Specialty Steel Corp. v. 
United States, this court determined that “an absence of contradictory 
evidence, in and of itself, does not meet the verification requirements of 
19 U.S.C. § 1677m(i).” 1998 WL 661461, *4 (Ct. Int’! Trade Sept. 24, 
1998). To meet the requirement, Al Tech held that Commerce must es- 
tablish record evidence supporting or authenticating the “factual state- 
ment upon which Commerce relies in making a final determination in 
an administrative review.” Id. 

The contract accepted by the agency to support the verbal statement 
is the sort of support or authentication referred to in Al Tech. The court 
defers to the agency’s sensibility as to the depth of the inquiry needed. In 
the absence of evidence in the record suggesting the need to examine 
further the supporting evidence itself, the agency may accept the credi- 
bility of the document at face value.°* See PPG Indus., Inc. v. United 
States, 15 CIT 615, 620, 781 F Supp. 781, 787 (1991) (“[W]hen Com- 
merce finds the information submitted by a respondent ‘to be complete 
and its explanations sound, it may need no further information.’”) 
(quotation omitted). 

If the court deems Commerce’s verification procedures to be mani- 
festly inadequate, the proper result would be remand to the agency, not 
substitution of a verification plan devised by an interested party. As this 
court has already made clear, 


Domestic Producers are not independent investigators with power 
to re-verify Commerce’s verification * * *. They may not usurp 
Commerce’s role as fact-finder and substitute their analysis of [the] 
data for the result reached by Commerce in the Verification Report. 
Moreover, the court will not supersede Commerce’s conclusions so 
long as it “applies a reasonable standard to verify materials sub- 
mitted and the verification is supported by such relevant evidence 
as a reasonable mind might accept.” 


AK Steel, 34 F Supp.2d at 772-73 (citation omitted). Accordingly, having 
found the verification methodology acceptable, the court turns to a re- 
view of Commerce’s warehousing expense decision based on an ex- 


31 This document sets forth the storage and handling policies of | ], dated May 31, 1994. Union Verification Memo- 
randum, at Ex. 29, Def.’s App., Ex. 23, at 10. 


32 To conclude otherwise would leave every verification effort vulnerable to successive subsequent attacks, no mat- 
ter how credible the evidence and no matter how burdensome on the agency further inquiry would be. 
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amination of the three selected observations contested by Domestic 
Producers. 
Observation 203 

This transaction involved a substantial delay between the entry date 
and shipment date** caused by the customer’s initial refusal to purchase 
the product. Union explained to Commerce that the customer agreed to 
store the merchandise pending negotiations, and that Union ultimately 
paid the customer compensation in settlement of their dispute.*4 Union 
Verification Memorandum, at 16, Def.’s App., Ex. 23, at 6. 

Domestic Producers contend that Union failed to provide evidence of 
the compensation payment, and that the “free storage” agreement be- 
tween Union and its customer does not account for the three weeks be- 
tween the sale’s entry and delivery to the customer. Commerce 
examined the contract and found no evidence that Union failed to report 
warehousing expenses. Final Results, 63 Fed. Reg. at 13,187. Defendant 
explains that Commerce found that Union was fully responsive to the 
Department’s concerns, and that Union offered a reasonable explana- 
tion for the delay between entry date and shipment date. Gov’t Br. at 57. 

Domestic Producers claim that Union incurred warehousing ex- 
penses during the period that its customer stored the merchandise. This 
ignores the fact that the consumer was storing the merchandise for it- 
self, however, and not for Union. Thus, there is no reason Union would 
have incurred storage charges during the period of the dispute. The 
court finds that Commerce’s determination was reasonable and sup- 
ported by substantial evidence. 


Observation 484 


Domestic Producers assert that the undisclosed location of the subject 
merchandise in observation 484 during a short gap*®° between the re- 
ported entry date and shipment date proves that warehousing expenses 
were incurred. At verification, Union explained to Commerce that the 
coils at issue were picked up by the customer the same day they were 
shipped to the warehouse. Union Verification Memorandum, at 11, 
Def.’s App., Ex. 23, at 4. Domestic Producers complain that Union failed 
to demonstrate that the customer actually picked up the product on the 
same day it was delivered. They also point to the labeling of the transac- 
tion as “Warehoused & Delivered,” and refer to a document which they 
claim identifies the warehouser.*© See Union Verification Exhibit 25 (un- 
dated), at 34-35, C.R. Doc. 38, Domestic Producers’ App., Tab 6, at 
34-35. The document shows that merchandise was delivered from an 
entity otherwise absent from the record to a warehouse. It is not dis- 


33 The record shows a gap of | } for observation 203. Union Verification Memorandum, at 16, Def.’s App., Ex. 23, at 6; 
see also Union’s U.S. Sales Listing for Observations 83, 203, 484, 651 (Aug. 8, 1997), at 1, Union’s App., Tab 8, at 1 

34 Union produced the contract it had with the customer, [ |. Union Verification Memorandum, at Ex. 29, Def.’s 
App., Ex. 23, at 11-12. 


35 The gap for observation 484 was aperiodof[ ]. Union’s U.S. Sales Listing for Observations 83, 203, 484,651, at 1 
Union’s App., Tab 8, at 1 


36 The document refers to delivery from { ]tof lonf[ 1. Union Verification Exhibit 25 (undated), at 34-35, C.R. 
Doc. 38, Domestic Producers’ App., Tab 6, at 34-35. 
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cernable, however, whether the merchandise delivered was part of ob- 
servation 484, or even that it could be tied to Union at all. Union 
defended, with reference to different documentation, that the coils in 
question were delivered to the warehouse prior to the date indicated on 
the document mentioning the mystery company.®’ Union Verification 
Memorandum, at 11 and Ex. 25, Def.’s App., Ex. 23, at 4 and 9. 

Judicial review of an agency determination is limited. Timken Co., 12 
CIT at 962, 699 F. Supp. at 306. The court may not reject an agency’s 
factual finding on the basis of simply a differing interpretation of the re- 
cord. Id.; see also Consolo, 383 U.S. at 619-20. When conflicting infer- 
ences are drawn from the record evidence, “the decision as to the 
credibility of the evidence * * * is well within the province of Commerce 
and this court will not disturb it.” Usinor Sacilor v. United States, 19 
CIT 711, 725, 893 F. Supp. 1112, 1127 (1995), (citing Timken, 12 CIT at 
962, 699 F Supp. at 306). 

After reviewing the record evidence, Commerce determined that 
Union’s explanation was valid. The document cited by Domestic Pro- 
ducers does not undermine the substantial evidence that warehousing 
expenses were not incurred. The court therefore upholds Commerce’s 
decision regarding observation 484. 


Observation 83 


The record shows that this transaction involved a significant gap be- 
tween date of entry and date of shipment to the customer.*8 Union’s U.S. 
Sales Listing for Observations 83, 203, 484, 651, at 1, Union’s App., Tab 


8, at 1. Union explained that no warehousing costs were incurred for a 
time,°? as per the agreement with its warehouser, and that expenses for 
the remaining period were paid by the U.S. customer. Union Verification 
Memorandum, at 16, Def.’s App., Ex. 23, at 6. Domestic Producers com- 
plain that no evidence links the document submitted by Union to ob- 
servation 83, or proves that the U.S. customer in fact paid for the 
remaining warehousing costs. 

As indicated, Commerce may make credibility determinations when 
examining record evidence. Usinor Sacilor, 19 CIT at 725, 893 F. Supp. 
at 1127. Commerce appropriately deemed that Union’s document sup- 
ported the truth and the accuracy of Union’s explanation. 

Substantial evidence is “such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion,” and “more than a 
mere scintilla.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938). Union’s document meets this threshold. The court therefore 
finds the document, if applicable, to be substantial evidence. 


37 Union reported that the merchandise in question was deliveredto{ ]on[ |. Union Verification Memorandum, 
at Ex. 25, Def.’s App., Ex. 23, at 9 


38 The delay was for aperiodof[ |. Union’s U.S. Sales Listing for Observations 83, 203, 484, 651, at 1, Union’s App., 
Tab 8, at 1. 


397] 
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It is not clear, however, whether the observation 83 sale met the condi- 
tions for free warehousing as stated in Union’s document.*? Even if 
Commerce relied on Union’s representation that the warehousing was 
indeed free of charge, it is also unclear whether Commerce had substan- 
tial evidence accounting for free warehousing beyond the period de- 
scribed in Union’s document. 

As discussed above, Commerce was within its discretion in electing to 
examine only a sample of the set of observations, rather than all of them. 
Commerce’s conclusions as to four of the five examined sales are accept- 
ed by the court. Domestic Producers did not challenge two of Com- 
merce’s conclusions. Two more, observations 203 and 484, have 
withstood scrutiny by this court. The court therefore remands to Com- 
merce to clarify whether the record contains substantial evidence for its 
decision as to observation 83. If Commerce is unable to support its deci- 
sion on this record, the agency must conclude that observation 83 is not 
verifiable, and is instructed to re-assess its overall decision on ware- 
housing expenses accordingly. 


VII. CONCLUSION 
This matter is remanded for reconsideration of the selection of CEP 
rather than EP for POSCO’s U.S. sales. If relevant to its remand deter- 
mination, Commerce shall also reconsider its treatment of indirect sel- 
ling expenses and shall recalculate profit. Commerce’s determinations 
relative to POSCO’s normal value are upheld. Commerce’s determina- 
tion as to Union’s warehousing expenses is remanded. 


Remand results are due within 45 days of the date of this opinion. Ob- 
jections are due 15 days thereafter, responses 11 days thereafter. 


40 The record does not show that the transaction involved[ ]as stated inthe [ 


] storage and handling policy. Union 
Verification Memorandum, at Ex. 29, Def.’s App., Ex. 23, at 10 
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